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Resumo

Este estudo tem como objetivo analisar as tentativas em nivel interna-
cional de implementar regras capazes de garantir a responsabilizagido das
corporagdes transnacionais por violagdes de direitos humanos. Ele verifica,
entre os avancos e retrocessos das ultimas décadas, a edi¢do dos Planos
Nacionais de Ag¢do pelos Estados desde 2011 e as principais questdes con-
sideradas por um grupo intergovernamental discutindo a elabora¢io de um
tratado sobre o tema em relacdo a indenizacdo as vitimas. Serd avaliado que,
embora haja alguma informagio sobre a compensacdo de vitimas nos Pla-
nos de A¢o Nacionais ja existentes, ¢ necessario um maior desenvolvimen-
to neste campo, especialmente no tratado que esta sendo discutido. Essa es-
séncia também esta em consonancia com os Objetivos de Desenvolvimento
Sustentavel, que constitui a Agenda 2030 da ONU. O método ¢ focado em
(i) fontes primarias e (i) fontes secundarias. O método de interpretacao re-
sulta principalmente de fontes secundarias que abordam (i) uma leitura cri-
tica do Direito Internacional Contemporaneo, e (i) a relagdo entre Direito
Internacional, Direitos Humanos e Politica Internacional. Seu valor surge
da perspectiva sobre a compensagdo das vitimas - o reconhecimento de seu
sofrimento - e a necessidade de uma norma vinculante que possa respon-
sabilizar os Estados e as corpora¢oes pelas violagdes dos direitos humanos.

Palavras-chave: Direitos Humanos e Empresas. Direito Internacional.
Principios Ruggie. Planos Nacionais de Agao. Tratado sobre Empresas ¢
Direitos Humanos. Objetivos do Desenvolvimento Sustentavel.

ABSTRACT

This study aims to analyze the attempts at an international level to imple-
ment rules capable of ensuring accountability of transnational corporations
for human rights violations. It verifies, amongst the advances and setbacks
of recent decades, the edition of National Action Plans by states since 2011,
and the main issues considered by an intergovernmental group discussing
the drafting of a treaty on the issue with regard to the victim compensation.
It will be assessed that, although there is some information on the com-
pensation of victims in the already existing National Action Plans, more
development in this field is necessary, especially in the treaty that is being
discussed. This essence is also in consonance with the Sustainable Develo-



pment Goals, that constitutes UN 2030 Agenda. The
method is focused on (i) primary sources and (i) se-
condary sources. The method of interpretation results
mainly from secondary sources that address (i) a critical
reading of Contemporary International Law, and (ii) the
relationship between International Law, Human Rights
and International Policy. Its value arises from the pers-
pective on the compensation of victims — the recog-
nition of their suffer - and the necessity of a binding
norm that can make States and corporations accounta-
ble for human rights violations.

Keywords: Human Rights and Business. International
Law. Ruggie Principles. National Action Plans. Trea-
ty on Business and Human Rights. Sustainable Deve-
lopment Objectives.

1. INTRODUCTION

The evolution of international society over the last
fifty years has brought as a consequence, in addition to
the emergence of new issues and actors responsible for
control of the socio-economic and political dynamics
of States, a myriad of new forms of human rights vio-
lations.

Despite the increase in the number of treaties in-
tended to protect the rights of individuals globally, new
entities subject to international law and actors have re-
mained unnoticed in this new social setting in relation
to their characterization as holders of obligations. Ac-
cordingly, it was found that in parallel to their establish-
ment in the performance of transnational activities, se-
rious human rights violations were committed by them.

The role of transnational corporations is particularly
prominent in this new configuration. With an economic
power greater than a large number of States their in-
fluence and lobbies are capable of modifying legislation
or even initiating processes in the Executive and Judicial
plans of States. Such interference in internal processes
is also detrimental to the interests of individuals who
are the main victims of the negative impacts of acti-
vities performed by those actors. Situations that place
them in conditions analogous to slavery, the internatio-
nal trafficking of people, loss of livelihood and other
forms of physical, moral and psychological degradation
become commonplace in the absence of an imposing
ruling capable of ending the culture of impunity and

establishing a true human rights protection culture to
counter the development of business activity.

It is this spirit that has guided the international com-
munity since the 1970s establishing a discussion on the
creation of international standards that regulate the ac-
tivities of transnational corporations. 2011 saw the is-
sue of the much-celebrated UN Guiding Principles on
Business and Human Rights on a global level, a rule
that would establish, among other equally important is-
sues, a requirement that the States implement National
Action Plans for proper protection of human rights by
companies. Accordingly, the obligation to establish the
basis of a much-needed protective culture was transfer-
red to a state plan.

However, an evaluation of the entities subject to
international law and actors in the international com-
munity, especially civil society, revealed that this respon-
sibility, given the events that marked the course of last
decades, would not be developed without a binding ins-
trument capable of effectively ensuring that the States
are responsible if they remained inactive in the imple-
mentation of this ideal. Guided by this spirit, in 2014, a
group of States adopted resolution A/HRC/26/1.22/
Rev.1 in the Human Rights Council (HRC) of the Uni-
ted Nations (UN), which laid the foundation for the
elaboration of a treaty on human rights and business.

At present, therefore, the international community
is making advances in those thematic discussions, and
this is where the problem of this work arises: what are
the obstacles to the full compensation of victims dis-
cussed in intergovernmental meetings for the elabora-
tion of a binding instrument for States and companies
on the theme of human rights violations committed
by corporations? Accordingly, would it be possible to
achieve compensation for all violations committed by
companies? Would these principles be in line with the
UN 2030 Agenda?

This paper intends to answer these questions by his-
torical and critical analysis on development of the issue
and results of qualitative research based on documen-
tary analysis of primary and secondary sources. It will
be assessed that, although there is some information on
the compensation of victims in the already existing Na-
tional Action Plans, more development in this field is
necessary, especially in the treaty that is being discussed.
This essence is also in consonance with the Sustainable
Development Goals, that constitutes UN 2030 Agenda.
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The method is focused on (i) primary sources (do-
cuments and UN reports and resolutions of the HRC/
UN, National Plans on Human Rights and Business,
and reports of the Intergovernmental Group for the
preparation of a treaty on business and human rights)
and (ii) secondary sources (national and international
legal literature). The method of interpretation results
mainly from secondary sources that address (i) a critical
reading of Contemporary International Law, and (ii) the
relationship between International Law, Human Rights
and International Policy.

2. COMPANIES AND HUMAN RIGHTS IN THE

UN PLAN: THE TRIAD “PROTECT, RESPECT AND
REMEDY” AND THE COMPENSATION COMPONENT
ofF NATIONAL AcTION PLANS

Concern for the protection of human rights arising
from business activity at the UN plan dates back to the
1970s. Since then, a series of measures intended to re-
gulate participation of those actors before the interna-
tional community which, until then, was so only regula-
ted by States themselves and relied on the participation
of other entities subject to international law hitherto
recently recognized in the framework of International
Law, namely International Organizations.

That was one of the reasons up to the early twenty-
-first century little had been done in relation to the es-
tablishment of binding rules for companies with regard
to accountability for the performance of activities de-
trimental to human rights. The difficulty in recognizing
them as being subject to International Law, in addition
to the economic power that is the hallmark of their acti-
vity in the world, prevented that the originally proposed
initiatives would result in effective rules and policies.

In 2005, the UN Secretary-General appointed John
Ruggie to conduct research on the normative possibi-
lities on the issue of business and human rights. As a
result of this work, in 2011 the Human Rights Council
approved Resolution A/HRC/RES/17/4, which es-
tablished Guiding Principles on Business and Human
Rights, also called the “Ruggie Principles”. In general
terms, the rule is based on the triad of “Protect”, “Res-
pect” and “Remedy”. The States have a duty to protect
human rights, actively intervening in violations made by
third parties. Companies, in turn, would have a duty to

respect those rules, i.e. to refrain from performing acts
contrary to human rights. Finally, both entities should
ensure judicial or extrajudicial compensation to those
who suffer such abuses.

As regards soft law, the Ruggie Principles are cha-
racterized as a potential initiative to stimulate the regu-
lation of human rights violations by corporations, to
the extent that States and companies begin to endorse
its content and put its precepts into operation. That
Resolution also determined that the States that adhere
to such a standard should implement National Action
Plans seeking to put the recommendations made by that
instrument into practice.

Accordingly, to date the following States have enac-
ted National Action Plans in line with the UN Guiding
Principles on Business and Human Rights: UK, Nether-
lands, Italy, Denmark, Finland, Lithuania, Sweden, Nor-
way, Colombia, Switzerland, the USA, Germany, Fran-
ce, Poland, Spain, Belgium, Chile, the Czech Republic
and Ireland.

For the purposes of this study, only items of Na-
tional Action Plans concerning remedy mechanisms for
compensation of victims of human rights violations by
corporations under the third axis of the Ruggie Princi-
ples shall be considered.

The United Kingdom was the first State to launch
its National Plan in September 2013 and conducted a
review of its basis in a paper published in 2016. The
British plan considered the possibility of compensation
to victims in a judicial and extrajudicial framework. A
highlight of the measures implemented by the United
Kingdom to compensate victims was the entry into
force of the Modern Slavery Act in 2015. However, in
2017, the Joint Committee on Human Rights published
a report criticizing the United Kingdom in relation to its
National Action Plan and the practice of protection for
human rights victims committed by corporations, parti-
cularly in terms of access to justice and the bureaucra-
tic procedure for formalization of accusations against
companies and the possibility of presenting proof of
alleged violations.

The Netherlands launched its National Action Plan
in December 2013. The final draft of the document
mentions that there was no consensus among interested
parties on judicial liability of Dutch companies within
or outside Dutch territory or on reparations to victims.
As regards the latter issue it is known that the Dutch
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National Action Plan suffered criticism from civil so-
ciety of that State, particularly for not envisioning pro-
tection of human rights from the perspective of the
victims.

Denmark launched its official document in April
2014, and Finland in October of that year. Neither
example contained express considerations on the forms
of reparation for victims.

Lithuania, Sweden, Norway and Colombia launched
their plans in 2015. The Lithuanian National Action
Plan brought procedural measures to promote access
to justice. However, it is important to emphasize that
these measures do not necessarily ensure compliance by
companies for any convictions in cases of human rights
violations. The Swedish National Action Plan describes
the internal rules intended for reparation of victims in
cases of violations of their rights. However, said Natio-
nal Action Plan has been subject to criticism' as it does
little to consider their voices in the final draft presented
to society. The Norwegian National Action Plan also
offered little detail on the issue.

In the Colombian plan, the first to be developed by
a Latin American country?, despite an intervention re-
quest from the Working Group on UN Business and
Human Rights to carry out analysis of existing remedies
and an indication of more effective mechanisms in the
reparation and protection of victims of grievous, busi-
ness activities, nothing has been implemented so far in
that regard.

In 2016, Switzerland, Italy, the United States and
Germany launched their plans, increasing the number
of States that have joined this initiative. None of them,
however, established robust accountability on compa-
nies for human rights violations or compensation mea-
sures for victims.

The other National Action Plans, launched in 2017

1 EUROPEAN COALITION FOR CORPORATE JUSTICE.
Sweden: more action required for business and human rights. Avail-
able at:
<http://corporatejustice.org/news/169-sweden-more-action-
required-for-business-and-human-rights>. Accessed: May 28, 2018.
2 On the proactivity of European States in developing National
Action Plans on business and human rights, possibly attempting to
justify the lack of necessity in establishing a treaty on the same mat-
ter, sce CANTU RIVERA, Humberto. Planes de accién nacional
sobre empresas y derechos humanos: sobre la instrumentalizacién
del derecho internacional en el ambito interno. Annario Mexcicano de
Derecho Internacional, v. 7, p. 113-144, 2017.

and 2018’; in turn, did not present any advance in de-
veloping innovative forms of reparation for victims of
violations of human rights committed by companies.

From analysis of the National Action Plans establi-
shed so far it can be concluded that in their less formal
aspects, the initiatives resemble the recommendations
set out in the Ruggie Principles. Highlights are those
that during their drafting and review process included
participation from entities subject to international law
and actors belonging to the States, albeit in an imperfect
manner. However, despite the fact that such provisions
may describe improvements in the plan for protection
and promotion of human rights plan for companies,
advances with respect to establishing binding rules rela-
ting to compensation for victims of human rights viola-
tions committed by companies are also required.

So as not to dismiss the efforts by the States that
have adopted National Action Plans it is also imperative
to constantly monitor compliance with their provisions
to ensure that such initiatives do not become merely a
mechanism for those States to strengthen their protec-
tionist rhetoric before the international community and
continue drawing out negotiations on the treaty or hide
under a cloak of impunity.

In this regard, the International Corporate Accoun-
tability Roundtable statement is valid, in that a binding
instrument could potentially eliminate the lack of com-
plaint mechanisms at an international level or even sup-
port the implementation of internal accountability me-
chanisms for corporations for human rights violations*.

Finally, although the aforementioned States have
implemented National Action Plans, cases of human ri-
ghts violations committed by companies based in their
respective territories are still reported, which is why one
can argue for the need to establish a treaty on the sub-
ject, which will be seen below.

3 Between 2017 and 2018 National Action Plans were published
for Spain, France, Poland, Belgium, Chile, Ireland, the Czech Repub-
lic and Georgia. In this regard, see NATIONAL ACTION PLANS
ON BUSINESS AND HUMAN RIGHTS. Countries. Available at:
<https://globalnaps.org/country/>. Accessed: 29 May 2018.

4 INTERNATIONAL CORPORATE ACCOUNTABILITY
ROUNDTABLE. Key recommendations: Pillar 111. Available at: <htt-
ps://staticl.squatespace.com/static/583f3fca725¢25fcd452a446/t/
5865e19ebe6594411018015a/1483071903727 /Pillar-3-Recommen-
dations-FINAL.pdf>.Accessed: 28 may 2018.
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3. DiIscusSIONS ON THE PREPARATION OF A
TREATY ON BusiNEss AND HUMAN RIGHTS AND
THE NEED FOR EFFECTIVE REMEDIES

The Ruggie Principles, established in 2011, made
provisions in the UN system for corporate accountabi-
lity of human rights violations, despite the non-binding
nature of its provisions.

Due to the dissatisfaction of states and civil society
organizations regarding the legal hierarchy of the Ru-
ggie Principles and the urgent need for effective asso-
ciation with, and accountability of, non-state actors for
human rights violations given the continued occurrence
of human rights violations by companies, Resolution
A/HRC/26/1.22/Rev.1 was adopted by a majotity vote
at the 26th Session of UN Human Rights Council in
2014. 1t provided for discussions under sessions of an
Intergovernmental Working Group for the drafting of
a treaty on the issue.

Accordingly, in July 2015 the First Session of the In-
tergovernmental Working Group to discuss the basis of
that document was convened. At that first meeting the
establishment of effective remedies for victims of hu-
man rights violations by transnational companies were
discussed, among other issues, as well as other equally
important points such as the possibility of extra-terri-
torial application of the treaty, necessary dialogue with
other international organizations dealing with the pro-
tection of human rights and similar initiatives (1LO,
OECD, etc.) in the event of violations of human rights
by companies. This also included contributions on the
establishment of judicial and extrajudicial mechanisms
to compensate damages caused to individuals stemming
from activities conducted by transnational corporations
and possibly accepted by States. There was also the exis-
tence of positions contrary to the immediate adoption
of a treaty given the short timeframe between the issue
of Ruggie Principles and their effective implementation
by States. There was also disagreement between Euro-
pean Union representatives on the expansion of the
scope of this standard to companies of any nature, and
not only transnational corporations. Finally, among the
Member States of the United Nations participating in
the discussions a number of countries that today head-
quarter a large number of transnational companies, par-
ticularly involved in paradigmatic cases of human rights
violations, were absent.

The second session, held in October 2016, also saw
participation from States, as well as civil society organi-
zations and other interested parties in the construction
of the main basis of the international treaty. It is im-
portant to highlight a paradigm shift in the discussions:
when before this focused on the creation of a binding
instrument solely for transnational companies, it was
decided at the second session to expand the scope of
the standard to all corporate entities. The extension of
the scope of the treaty, as seen, was the result of pressu-
re from the European Union made in the previous year
and that, in some way, became a condition for its parti-
cipation in that forum. Moreover, there was intense lo-
bbying by non-governmental organizations on the need
to strengthen guarantees for access to justice for victims
of human rights violations by companies in the inter-
nal plan but left the establishment of a special interna-
tional tribunal for this purpose pending. Similarly, no
agreement was reached on the expansion of the juris-
diction of existing international tribunals to hold com-
panies accountable for human rights violations. Among
the proposals, the most important were discussions on
the inclusion of specific clauses on the protection of
human rights in bilateral and multilateral investment
agreements involving companies, which would take pla-
ce in parallel with the treaty under discussion; questio-
ning the sovereignty of States in the event of the use of
extraterritoriality for holding companies accountable;
cooperation between States in cases of violations com-
mitted in countries where companies have subsidiaries;
strengthening the remedies provided for in the Ruggie
Principles in parallel with greater assurance for access to
justice for vulnerable groups affected by business acti-
vity. These also included the establishment of an actual
dialogue between states, businesses, civil society and the
potential and actual victims of the activities carried out
by companies.

The third session, dated October 2017, was signifi-
cant for the progress in discussions on access to justice
for protection of victims of human rights violations
by companies, as well as prospects for international
legal cooperation and discussions on the extraterrito-
rial aspect of the jurisdiction rules. In relation to com-
pensation of victims, there was controversy about the
possibilities of redress in civil and criminal spheres,
especially as the latter is not accepted in a number of
States in cases involving corporate entities. However,
these points are still the subject of much controversy
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among the interested parties so it is currently expected
that there will be new sessions to continue the discus-
sions presented herein.

It is clear, therefore, that the focus of discussions at
the moment lies on the need to establish mechanisms to
ensure effective redress for victims of violations com-
mitted by corporations. Therefore, and in view of the
discussions on the establishment of the means of full
compensation, the following item shall consider aspects
of international law doctrine of human rights issues,
particularly in relation to international procurement
agencies (Regional courts and DH) to provide sugges-
tions on possible forms of reparation to be included in
the text of the new treaty.

In addition, observance of internationally assumed
standards regarding protection of human rights confir-
ms the importance of a focused analysis on the actual
demands of the victims, so that a well-oriented institu-
tion with similar mechanisms would be in accordance
with the objectives of Sustainable Development, part
of the UN 2030 agenda, in particular Objective 16, to
promote peaceful and inclusive societies with sustaina-
ble rights, with progress on access to justice for all and
building effective, accountable and inclusive institutions
at all levels, particularly item 16. 3 and 16.6.

4., CONCLUSION

Recent discussions on the drafting of a treaty bin-
ding States and companies to the necessary protection
of human rights are the result of intense international
negotiations dating back to the 1970s under the United
Nations. Since then, the need to establish a culture of
protection of human rights arising from business activi-
ty has been recognized by the post-modern international
society. However, despite the intense international dia-
logue, it was only in 2011 that a resolution establishing
a mechanism to serve the interests of individuals and
non-state actors responsible for compliance with this
standard was approved at the UN.

There was no great delay to begin discussions on
the need for a treaty on the issue, especially if we consi-
der the concern that the National Action Plans failed to
establish effective arrangements for the accountability
of States or companies for violations of human rights,
which became manifest in the years following the publi-

cation of Ruggie Principles.

Thus, the issue of a UN Human Rights Council
resolution that demands the creation of a binding ins-
trument was celebrated by States and civil society or-
ganizations, but the outcome of the dialogue of the
first three sessions of the Intergovernmental Working
Group focused on the development of the standard on
the issue is, as we have seen, far from a consensus, par-
ticularly with regard to the establishment of compen-
sation for victims in case of violations committed by
corporations.

Accordingly, the present study sought to analyze the
main points discussed in the first three intergovernmen-
tal sessions to establish a treaty on human rights and
business, focusing on reparation rules for victims for
acts that violate human rights. It was therefore possible
to verify the evolution of the basis of the discussion on
that the issue, which has gained greater visibility in the
last two years.

However, regarding compensation to victims for
human rights violations by companies, it is clear that
often such measures are virtually impossible, particu-
larly when there are situations where business activity
is responsible for devastating entire areas where cer-
tain communities once thrived. In this sense, the total
redemption of the identity of the individuals affected
by the negative impacts of corporate activity becomes
difficult.

It is certain that the treaty would bring elements of
existing international law and those expressed in other
treaties for the protection of human rights. In the case
of reparations little has been debated, particularly be-
cause of the will of each state to develop its internal
remedies. The question, however, is still controversial
with States, since there are jurisdictions that manifest
interpretation contrary to the establishment of criminal
law for corporations, for example.

The treaty, therefore, would be a tool to reinforce
the commitment of States to protect human rights in
the context of business activities, since its provisions
would inevitably have to combine with other treaties al-
ready established in specific areas such as the protection
of women, children, indigenous peoples, the prohibi-
tion of discrimination of race, corrupt practices, among
others. Accordingly, the treaty under discussion would
be aligned with the most current discussions related to
the protection of human rights at the international level
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as well as the UN 2030 Agenda.

Regarding the application of the treaty provisions by
States, it is certain that the wording must be used sparin-
gly so as not to detract from the main purpose of that
international standard. Regarding the states which ac-
cede to the treaty, it is certain that its provisions would
eventually have to be changed in order to comply with
international guidelines regarding corporate accounta-
bility procedures for violations of human rights and fair
compensation to victims, an issue already widely used
and recognized under international law.

Moreover, the provisions of the treaty must be ex-
pressed and arranged in relation to full compensation
of victims, in order to clarify to the States and compa-
nies the possible penalties and their contexts.

Accordingly, despite the many controversies that
surround the drafting of a treaty intended to protect
human rights by companies, it is certain that training
will be important not only in reinforcing the commit-
ment of States and those entities in relation to the pro-
tection of victims, but also to strengthen the histori-
cal ideal of assistance for human rights that has been
widely debated in the global system of human rights
protection.
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At a conference on Corporate Social Responsibility in which I recently
participated in Brazil, one of the sessions focused on the conundrum of
Mining, Business and Human Rights — a topical issue in Latin America.
The drastic impacts of mining activities on Human Rights are known and
well documented in the literature and there is serious ongoing research on
the subject in the legal scholarship'. The speakers were technically flaw-
less, they were competent jurists, their intentions were the best and their
realistic approach and proposals were highly appreciated. They discussed
how legal tools could be construed to enforce Human Rights norms in the
mining sector. Although convinced by their technical contributions, I could
not help staring puzzlingly at the ornaments they lavishly sported. Some
of the speakers were indeed betrayed by a whole set of shining gems and
jewels which decorated their fingers and/or necks and/or ears: my lay eyes
could recognise gold, emerald, diamond, maybe lapis lazuli. From the very
technical problems characterizing mining and corporate social responsibility,
another problematic — of a more existential nature — drew its contours
in the already cynical background. And I thought: is it possible to be wholly
and permanently coherent while advocating for corporate social responsibi-
lity and human rights in Business?

1. Is THERE AN ETHICAL CONSUMER?

Joel Bakan ended his enlightening masterpiece The Corporation. The Patho-
logical Pursuit of Profit and Power with an optimistic tone by inferring that, to
some extent, how corporations behave is “really all about us™ It is, indeed.

1 See for instance: Mihaela Ailincai, Sabine Lavorel (org,), Exploitation des ressources naturelles
et protection des droits de 'Homme, Patis, Pédone, 2013, 252p.; Delphine Couveinhes-Matsumoto,
Les droits des peoples antochtones et l'exploitation des ressources naturelles en Amérique latine, Patis,
I’Harmattan, 2016, 618 p.; Patrice Christmann, Dominique Guyonnet, “Les minerais et mé-
taux : au hazard de la rareté », iz, Philippe Chalmin, Des ressources et des hommes. Matiéres premi-
eres : 1986-2016, trois décennies de mondialisation et an-dela, Paris, Francois Bourin, 2016, pp.271-
292 ; Directorate-General of the External Policies of the European Union, “Indigenous
Peoples, Extractive Industries and Human Rights”, Documento Expo/B/droi/2013/23,
September 2014, 35p; Sarah L. Seck, “Canadian Mining Internationally and the UN Guiding
Principles for Business and Human Rights”, Canadian Yearbook of International Iaw, vol.51,
2011, pp.59-116; David Bilchitz, “Introduction: Putting Flesh on the Bone. What Should a
Business and Human Rights Treaty look like?”, 7z, Surya Deva and David Bilchitz, Building
a Treaty on Business and Human Rights. Contexct and Contours, Cambridge, Cambridge University
Press, 2017, p.1 et seq.

Human Rights Watch has also dedicated specific studies to the matter and these are available
at: https:/ /www.hrw.otg/topic/business/oil-mining-and-natural-resources

See also, the organized book entitled: Industries miniéres. Extraire a tont prix. Points de vue du
sud, Paris, Syllepse, 2013, 212 p.

2 Joel Bakan, The Corporation. The Pathological Pursuit of Profit and Power, New York,
Free Press, 2004, p.167.



But in the interplay between corporations and “us” —
that is “us” as potential consumers — “we” are way too
easily and too often condoned and excused. Corporate
social responsibility, business and Human Rights theo-
ries and policies are justly but tremendously oriented by
the forces of the supply side. They focus on corporate
behaviour. There is, nonetheless, a complacency when it
comes to the demand side or to the buyers’ side, that is,
regarding consumers’ patterns of social behaviour. Stu-
dies do show that, when surveyed, consumers are prone
to accept and to change to an ethical consumerism with
regards to products whose manufacturing process does
not minimally abide to the best practices of corporate
social responsibility’. Sometimes, boycotting programs
are resultantly planned®. Still, very little evidence exists
to follow up the practical implementation of such in-
tentions’. Some authors accordingly coined “the myth
of the ethical consumer™.

There is an utter lack of coherence in the discour-
se and in the behaviour of those citizens who are, on
one hand critical of corporations and their selfish beha-
viour, actions and decisions when, on the other hand,
they act, at their own level as impulsive, self-centred
consumers whose rationale finds secure abode in their
immediate material interests. Conspicuously, the aim is
not to excuse corporations or to minimise their doings.
But this question of social responsibility must be dis-
cussed at all levels of the playing field. And for the issue
of corporate social responsibility to be approached with
maximum efficiency, in search of concrete results, con-
sumers’ social responsibility cannot be neglected.

3 David Vogel, The Market for VVirtue. The Potentials and 1imits of
Corporate Social Responsibility, Washington, Brookings Institution
Press, 2005, p.48.

4 See for example, the campaign against McDonalds organized by
McSpotlight and available at: http://www.mcspotlight.org/index.
shtml. The Ethical Consumer has an A to Z list of further boycotting
campaigns, available at: http://www.cethicalconsumer.otg/boycotts/
boycottslist.aspx. See also: Marylyn Carrigan, Ahmad Attalla, “The
Myth of the Ethical Consumer — Do Ethics Matter in Purchase
Behaviour?”, Journal of Consumer Marketing, vol.18, no.7, 2001, p.565.
5  David Vogel, The Market for VVirtue. The Potentials and 1imits of
Corporate Social Responsibility, Washington, Brookings Institution
Press, 2005, p.48; Marylyn Carrigan, Ahmad Attalla, “The Myth
of the Ethical Consumer — Do Ethics Matter in Purchase Behav-
iour?”, Journal of Consumer Marketing, vol.18, no.7, 2001, pp. 561-563.
6 Marylyn Carrigan, Ahmad Attalla, “The Myth of the Ethical
Consumer — Do Ethics Matter in Purchase Behaviour?”, Journal of
Consumer Marketing, vol.18, no.7, 2001, pp.560-577.

2. ARE CONSUMERS THE MIRRORS OF
CORPORATIONS?

Consumer social responsibility is the reforming mit-
ror of corporate social responsibility. It can be defined
as the level of intrinsic diligence consumers have regar-
ding the origins and the overall production process of
their purchases’. Corporations are expected to muster
a maximum effort to exercise due stewardship of the
environment, of human and workers’ rights or to adopt
ethical standards — of not indulging in acts of corrup-
tion for example — while doing business. Consumers
are often concerned about the harmful and damaging
consequences a given product might have on their own
health and well-being. However, they are not always
diligent when it comes to knowing and understanding
how, where and under which circumstances the good
was manufactured, that is, how and if their purchases
have affected others®.

Corporations are selfish entities; they lure for pro-
fits which are their main and sometimes their ultimate
goal’. They may act as cold monsters, putting social and
human aspects of their business in a pragmatic cost-
-benefit accounting plan and strategy whereby moral
concerns become irrelevant. Maximizing profits while
minimizing costs is basically a common business man-
tra. And imposing duties or responsibilities upon cor-
porations is a potential cost. For this reason, corpora-
tions with enough bargaining power sometimes lobby
congtress persons to block projects aiming at regulating
their activities'’. Asking for corporate social behaviour
is, to some extent, an oxymoron, it is preposterous wi-
thin the codes of the business world unless this demand
originates from the very market. Diluting corporation
social practices in business practice is tantamount to
an incompatible transplantation. Of course, this does

7 James A. Roberts, “Profiling Levels of Socially Responsible
Consumer Behaviour: A Cluster Analytic Approach and Its Implica-
tions of Marketing”, The Journal of Marketing Theory and Practice, vol.3,
no.4, 1995, p.98.

8  Edward Morrison, Larry Bridwell, “Consumer Social Responsi-
bility — The True Corporate Social Responsibility”, Pace University
(article available at: Consumer Social Responsibility — The True Cor-
porate Social Responsibility).

9 Milton Friedman, Capitalism and Freedom, Chicago, University
Press of Chicago, 1962, p.112.

10 Lee Drutman, “How Corporate Lobbyists Conquered Ameri-
can Democracy”, The Atlantic (20 April 2015) [available at: https://
www.theatlantic.com/business/archive/2015/04/how-corporate-
lobbyists-conquered-american-democracy/390822/]
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not mean that such measures are never successful.
Regulations on corporate social behaviour have been
implemented — at least in terms of norm adoption
— both at the national and at the international level.
For example, on the 27 March 2017, France enacted
a Statute (2017-399) on the “devoir de vigilance des
sociétés meres et des entreprises donneuses d’ordre”
(duty of cate for the parent and ordering companies)''.
Still in France, a new bill — entitled Plan d’action pour
la croissance et la transformation des entreprises (Action plan
for growth and for the transformation of companies)
is currently under discussion; one of its aims is to ad-
just the very definition of ‘companies’, thereby giving
it a social function. If enacted, the bill will impose an
environmental and social stewardship to private compa-
nies. Their mission would extend beyond the interests
of their shareholders. Some of the recent international
investment agreements — like those proposed and sig-
ned by Brazil — contain specific provisions on corpora-
te social responsibility'®. On similar grounds, a binding
treaty on Business and Human Rights is currently being
discussed within the ambit of the United Nations Hu-
13

man Rights Council”®. Their effective enforcement is,

obviously, another debate.

The behavioural pattern — in terms of social negli-
gence —, which characterizes the corporate world and
for which companies are often criticized correspondin-
gly reflects in the consumers’ world. Morals and ethics
tend to be revised to minimum or to ground zero when
it comes to satisfying self-interests. Companies like Nike,
Shell, Chevron, Wal-Mart, Monsanto'*, Coca-Cola, Dell,
Samsung, Syngenta, Nestlé, Apple’ and many others
have been reminded on some of their malpractices'.
Such information is not locked in a safe. It has been
widely published in and circulated by the media (passive

11 The Statute is available at: https:/ /wwwlegifrance.gouv.fr/eli/
l0i/2017/3/27/2017-399/jo/texte

12 These agreements are available at: http://investmentpolicy-
hub.unctad.org/IIA/CountryBits /27#iialnnerMenu

13 Human Rights Council, “Elaboration of an international le-
gally binding instrument on transnational corporations and other
business enterprises with respect to human rights”, Draft Resolution
A/ HRC/26/1.22/Rev.1 [25/06/2014].

14 Monsanto recently merged with Bayer.

15 David Barboza, “Workers sickened at Apple Supplier in Chi-
na”, The New York Times (22 February 2011) [available at: https://
www.nytimes.com/2011/02/23/technology/23apple.html].

16 Eric David, Gabrielle Lefévre, Juger les multinationals. Droits
bumanis bafoués, ressources naturelles pillées, imputé organisée, Bruxelles,
Mardaga, 2015, 185p ; William Bourdon, Face anx crimes du marche,
Paris, La Découverte, 2010, 333p.

transparency); moreover, nowadays, consumers do have
the means to minimally check the corporate behaviou-
ral history and the practices of those companies from
which they buy or whose services they consume (active
transpatrency). Still, these companies remain dominant
players and their profits are sky high. Their corporate
malpractice, their dramatic and sometimes irreversible
impacts on the environment or on the social and hu-
man rights fields have not run them out of business. In
other words, they are still supported by the consumers’
infrastructure: corporate misbehaviour does not neces-
sarily plummet consumers’ will to consume. Companies
may have an easy hand on negative externalities when
it comes to maximizing profits. And consumers often
do the same when their immediate material well-being
is at stake!”.

Consumers can be as rational, pragmatic and cold as
the companies from which they purchase: externalities
can be easily bypassed, ignored, minimized to satisfy a
self-interest. A homwo oeconomicus rationale! This is not a
pathology. It is — or has become — normality. Consu-
mers might indeed act as vehemently and suspiciously
as companies if ever asked to apply high standards of
consumer social responsibility. When left to depend on
conscience, morals or ethics, then due diligence is redu-
ced to the strict minimum. It is always more comfor-
table to single out the other accusingly; changing one’s
own comfort, one’s own habits is more demanding.

3. UNCRITICAL CONSUMERISM IN A FATIGUED
SOCIETY

But this is what is expected to happen in a fatigued
ot burnout society'. The philosopher Byung-Chul Han
masterly explains this social tiredness in his book, Bur-
nout Society". The author therein desctibes an automa-
tion of social life, namely in the occidental world. He
explains how an excess of work and a lack of idleness

17 James A. Roberts, “Profiling Levels of Socially Responsible
Consumer Behaviour: A Cluster Analytic Approach and Its Implica-
tions of Marketing”, The Journal of Marketing Theory and Practice, vol.3,
no.4, 1995, p.97.

18  Byung-Chul Han, Sociedade do Cansago, Petrépolis, Editor Voz-
es, 2015, 128p.

19 Byung-Chul Han, Sociedade do Cansago, Petrépolis, Editor Voz-
es, 2015, 128p.
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— a lack of ofium as Nietzsche would put it* —, has
reduced the human being to the state of an anzmal labo-
rans (a working animal)®'. Bertrand Russell also critically
discussed this question in one of his works®™. In this
mechanized world and life, little or no time is dedica-
ted to thinking or to questioning as an activity. It therefore
becomes easy to let oneself go with the flow, a flow
of mimicry whereby everyone consequently becomes
the other because there is no intrinsic will. Questioning,
thinking, doubting, choosing... all surrender to tired-
ness. And such tiredness casts an irradiating light upon
various components of society. Tastes, for example,
tend to become uniform and unquestioned, and are of-
ten dictated by the market. This context subsequently
becomes a fertile womb for uncritical consumerism by
fatigued consumers. We do live at a market place and are
casily drawn to be(come) passive market players and to
blindly obey the market’s law. Surrendering is the easiest
and most complacent option for many. Adopting im-
mediate attitudes to change one’s consuming behaviour
demands a full stock of good will and critical distance.
In turn, transforming such good will into positive ac-
tions rests upon a necessary vitality which is lacking in
our tired societies. In this book “Soumission”* | the Fren-
ch author Michel Houellebecq sardonically describes
how a lack of vitality in a given society facilitates the
submission to a new religion, because, all in all, accor-
ding to a cost-benefit setting, submitting or surrende-
ring oneself (cost) leads to more personal advantages,
privileges and power (benefit). Here, the analogy holds
because the consumers’ reality — between options and
choices, between costs and personal benefits — is not
very different. Many things can be sacrificed, bypassed,
overlooked or excused to uphold a personal gain. The
consumer calculation is also a cold one whereby regrets
and remorse easily become /guid®*. A bad, discompo-
sing conscience and shamefacedness are often not
strong enough to change consumers’ habits: knowing
that child labor, forced or exploited labor was used in a

20 Friedrich Nietzsche, Human, All Too Human: a Book for Free
Spirits, Cambridge, Cambridge University Press, 1996. p. 132.

21 Byung-Chul Han, Socedade do Cansago, Petrépolis, Editor Voz-
es, 2015, pp.41-50.

22 Bertrand Russell, A conqguista da felicidade, Rio de Janeiro, Nova
Fronteira, 2017, pp.45-53.

23 Michel Houellebecq, Soumission, Paris, Flammarion, 2015, 315p.
24 Zygmunt Bauman, La cultura en el mundo de la modernidad liguida,
Mexico City, FCE, 2013, 101p; Zygmunt Bauman, Ia vie liguid, Patis,
Fayard, 2013, 252p.

given manufacturing process, that security norms were
not adopted do not necessarily deter the will to pur-
chase. Many products — sometimes superfluous ones
— define our standard of living and questioning their
use implies revisiting such living standard. It is a cultural
trap organized by a market trap.

If corporate social responsibility, effective Business
and Human Rights practices require a corporate cultural
change, the latter depends, to some extent, on a cultural
change in our consumption habits.
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On a daily basis, thousands of Venezuelans are forced to leave their
country as a result of the political and economic crisis. The lack of basic
supplies, such as medicine and food, the lack of freedom, due to an autho-
ritarian government, and the soaring crime rates led to a massive movement
toward neighboring countries, like Brazil and Colombia.

The inflation rate! of 13,860%, in April of 2018, can easily demonstrate
the unprecedented economic crisis of Venezuela. In 2017, while the mon-
thly minimum wage was approximately 200,000 Bolivares, the estimative of
the price of basic groceries was around 1,000,000 Bolivares®. Hence, it beca-
me impossible for most people to provide for themselves and their families.

Besides, the International Community demonstrates continuous con-
cerns regarding the local respect for human rights. In May 2018, the United
Nations High Commission for Human Rights considered that there was no
political or social condition to carry on the elections in Venezuela. Thus, the
United Nations refused to send an international observer to the elections.

Due to the lack of political, social and economic condition, there is a
massive flow of Venezuelans in the State of Roraima due to the shared bot-
der with Brazil. Forced by the circumstances, leaving their country seems to
be a matter of survival. Although Brazil has a positive open door policy, the
issues faced by Venezuelans put it in check.

In May of 2018, I visited Boa Vista in order to interview Venezuelan
refugees, local people, Government authorities and representatives of in-
ternational organizations. The results of my research are reported in this
chronicle as an attempt to share the Brazilian response to the massive flow
of Venezuelans there.

1. THE INCREASING REFUGEE STATUS REQUESTS FROM VENEZUELANS
IN RorRAIMA

Considering the situation, expressive amounts of Venezuelans seek the
refugee status in other countries. According to the 1951 Convention, a re-
fugee is a person who was forced to move to another country due to well-
-founded fear of being persecuted for reasons of race, religion, nationality,
membership of a particular social group or political opinion. In addition,
persecution could also be other human rights violations related to the men-
tioned reasons’.

1 INTERNATIONAL MONETARY FUND. Inflation rate, average consumer prices.
Available at < http://wwwimf.org/external/datamapper/PCPIPCH@WEO /WEOW-
ORLD/VEN >. Accessed on 21 June 2018.

2 CENDAS-FVM, Sary Levy, professor at the Central University of Venezuela. Bolivares
is the current Venezuelan currency.

3 UNITED NATIONS REFUGEE AGENCY: Handbook on Procedures and Crite-



In Brazil, the requests for refugee status from Ve-
nezuelans have significantly raised. In 2010, there were
only four requests. However, the number has increased
and, in 2017, almost 18,000 Venezuelans applied for re-
fugee status, which represented more than half of all
the requests in the last year. Most of them were made
in Boa Vista*.

As Roraima and Venezuela share a common bordet,
the latter is being crossed by a massive flow of Vene-
zuelans. The Brazilian Federal Police estimates that the-
re are currently almost 50,000 Venezuelans in Roraima’.
In the last five months, the daily average entrance® was
around 416 there. Nevertheless, not all of them applied
for the refugee status.

According to a mapping carried out, from May 28
until June 9 of 2018, by the municipal government of
Roraima, there are currently 25,000 Venezuelans living
in Boa Vista’. The of entries on the Brazilian soil from
January to May of 2018 was 55% higher than in whole
past year, which demonstrates a constant increase®.

In order to understand the impact, it is necessary to
mention the main features of the State of Roraima. In
spite of a territory, which extends up to 224,300 km?,
there are only 15 cities in the whole State. The total po-
pulation is approximately of 522,636 people’ and most
of them, around 332,020, live in Boa Vista!®. For such

ria for Determining Refugee Status under the 1951 Convention
and the 1967 Protocol relating to the Status of Refugees. Avail-
able at < http://www.unhct.org/4d93528a9.pdf >. Accessed on 20
June 2018.

4 MINISTERIO DA JUSTICA: Refigio em nimeros — 3°
edigdo. Available at:  <http://wwwjustica.gov.br/news/de-
10-1-mil-refugiados-apenas-5-1-mil-continuam-no-brasil / refugio-
em-numeros_1104.pdf/view>. Accessed on 20 May 2018.

5 CASA CIVIL: Policia Federal — Migragio em Roraima — 9
de maio de 2018. Available at < http://www.casacivil.gov.br/opet-
acao-acolhida/documentos/policia-federal-migracao-em-roraima-
9-de-maio-de-2018/view>. Accessed on 20 June 2018.

6 PREFEITURA BOA VISTA: Prefeita apresenta resultado
do mapeamento de venezuelanos que vivem em Boa Vista.
Available at: < https://www.boavista.rr.gov.br/noticias/2018/06/
prefeita-apresenta-resultado-do-mapeamento-de-venezuelanos-que-
vivem-em-boa-vista>. Accessed on 20 June 2018.

7 The mapping did not differentiate migrant and refugee.

8  PREFEITURA BOA VISTA: Prefeita apresenta resultado
do mapeamento de venezuelanos que vivem em Boa Vista.
Available at: < https://www.boavista.rr.gov.br/noticias/2018/06/
prefeita-apresenta-resultado-do-mapeamento-de-venezuelanos-que-
vivem-em-boa-vista>. Accessed on 20 June 2018.

9 INSTITUTO BRASILEIRO DE GEOGRAFIA E ESTATIS-
TICA. Available at: < https://cidades.ibge.gov.br/brasil/rr/pano-
rama>. Accessed on 20 June 2018.

10 INSTITUTO BRASILEIRO DE GEOGRAFIA E ES-

reason, 25,000 new people in the city is a significant
quantity and the consequences are easily noted.

2. THE DIFFICULTIES FACED BY VENEZUELANS IN
Boa VisTA

The economy of Roraima is unable to generate as
many jobs as necessary to employ all the Venezuelans
arriving daily. Through the whole city of Boa Vista, it is
possible to see men in the traffic lights holding signs to
show that they are looking for a job. Meanwhile, Vene-
zuelan mothers and their children are begging all over
the city.

Even though many of them have higher education
degrees, the circumstances led some to accept jobs they
would never think of. It is not uncommon to know that
Venezuelans accept job positions paid illegally less than
a minimum wage. Such situation creates even more hos-
tility towards some Brazilians, who feel that foreigners
are stealing their jobs.

In fact, there is a limited amount of job vacancies
and an increasing number of people arriving daily
looking for jobs in order to rebuild their lives. Unfortu-
nately, this reality creates an unprecedented inexpensi-
ve workforce in Roraima and leaves room for different
sorts of exploitation.

There is a neighborhood in Boa Vista where Vene-
zuelan women work as prostitutes. Due to the value
usually charged, the neighborhood is known as “ochen-
tas” (eighty in Spanish). Besides, cases of slave-like
work conditions are also a reality in Roraima, especially
in the rural area. For such reason, Federal Government
and the Labor Public Attorney’s Office have discussed
measures to prevent the recruiting of Venezuelans in
otder to submit them to labor analogous to slavery''.

Thus, the positive open door refugee policy of Bra-
zil collides with the daily difficulties faced by Venezue-
lans in their new country. Notwithstanding the well-
-known Brazilian hospitality, the cases of xenophobia
in Boa Vista has brought some nuance to this cultural

TATISTICA. Available at: <https://cidades.ibge.gov.br/brasil/rt/
boa-vista/panorama>. Accessed on 20 June 2018.

11 MINISTERIO PUBLICO DO TRABALHO. Available at <
http://portal. mpt.mp.br/wps/portal/portal_mpt/mpt/sala-im-
prensa/mpt-noticias/6c5a7442-ccb8-412-a161-9947a27b7535>.
Accessed on 4 September 2018.
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feature. In February of 2018, a man threw an incendia-
ry device at a building occupied by Venezuelans. In the
same month, an intentional fire in a house inhabited by
more than 10 Venezuelans injured a family, including a
four- year- old child.

Furthermore, the gaps between Brazilians and Ve-
nezuelans are deepened by their lack of integration in
the domestic society. Most Venezuelans live in refugee
shelters and, consequently, do not often interact with
Brazilians. Even though Spanish and Portuguese may
be similar, the learning process is not effortless and is
even more difficult due to the lack of interaction be-
tween the two peoples

Resultantly, the unemployment issue emerges again.
Without speaking Portuguese, the possibility to be hired
remains even remoter. Without a job position, it is even
more complicated to leave the refugee shelters and pro-
vide for themselves and their families.

In this regard, another difficulty arises due to the fa-
mily separation. Frequently, the plan is for one or a few
family members to cross the border first and, after ha-
ving settled, to bring the others who remained in Vene-
zuela. For this reason, it is appealing for some to remain
in Roraima, instead of moving to other states in Brazil.

Moreover, another problem faced is the lack of do-
cuments. As previously mentioned, the majority of peo-
ple seeking refuge are Venezuelans and this situation
usually compels them to leave their country without
enough time to prepare. A life in a new country without
the necessary documents is unconceivable.

Despite all the difficulties, the situation is not hope-
less or unchangeable, considering the efforts made by
the Government, organizations of the civil society, and
International Organizations in order to resettle Vene-
zuelans in Brazil. Surely, there ate uncountable challen-
ges, especially because this is an unprecedented situa-
tion. However, there are prepared and willing people
to offer help and, consequently, hope for the ones who
most need it.

3. THE POSITIVE ACTIONS TOWARD VENEZUELANS
IN RORAIMA

In view of the challenges faced by Venezuelans and
by the State of Roraima, in 2018, the Federal Govern-
ment stepped in to offer support. One relevant measure
was the implementation of the control of the entry and
exit at border crossing points, with the assistance offe-
red by refugee shelters placed on the border, organized
by the military and with the aid of the United Nations
High Commissioner for Refugees (UNHCR).

Therefore, in order to substantiate such actions, the
most important legal measures toward Venezuelans
were (i) the Decree No. 9285/2018, which recognizes
vulnerability of migrants fleeing the humanitarian crisis
in Venezuela'?; (ii) Decree No. 9286/2018, which defi-
nes the composition, competencies and operating rules
of the Federal Committee of Emergency Assistance
for the reception of vulnerable migrants'; and (iii) the
Provisional Measure No. 820/2018, converted into the
Statute no. 13,684/2018, which provides for emergen-
cy assistance measures for the reception of people in a
vulnerable situation deriving from the migratory flow
caused by the Venezuelan crisis'.

Since the recognition of the vulnerability of the Ve-
nezuelans by the Dectree No. 9285/2018, the Statute No
13,684/2018 designed actions that are more specific in
order to implement social protection. According to this
law, the definition of social protection regards “structu-
red public policies to prevent and remediate situations
of social vulnerability and personal risk that imply in
the violation of human rights”. The Government - at
the federal, district and municipal levels — should carry
on the public policies with organizations of civil society
as well.

In fact, Government, organizations of civil socie-
ty and International Organizations are already working
together. In the refugee shelters, the military have been
working with the UNHCR in the organization of such
places. The support given by the military has improved
the logistic of supplies and the health care. For instance,
in Boa Vista, in April of 2018, the military sanitized a

12 CAMARA DOS DEPUTADOS. Available at <http://www2.
camara.leg.br/legin/fed/decret/2018/decreto-9285-15-fevereiro-
2018-786170-publicacaooriginal-154864-pe.html>. Accessed on 30
June 2018.

13 CAMARA DOS DEPUTADOS. Available at <http://www2.
camara.leg.br/legin/fed/decret/2018/decreto-9286-15-fevereiro-
2018-786171-norma-pe.html>. Accessed on 30 June 2018.

14  PRESIDENCIA DA REPUBLICA. Available at < http://
www.planalto.gov.br/ccivil_03/_ato2015-2018/2018/Lei/L13684.
htm>. Accessed on 30 June 2018.
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gymnasium in order to revert the hazardous conditions
found there due to the overcrowding of Venezuelans.

Nevertheless, the Public Prosecutor’s Office has
inspected the conditions of the shelters in order to
verify the respect of human rights. In May of 2018, a
report regarding the shelters was drafted and recom-
mendations were made to improve the situation of the
Venezuelans. In such occasion, the Public Prosecutor’s
Office observed that the shelters with indigenous Ve-
nezuelan population, in Pacaraima, had the worst con-
dition. This shelter is especially challenging due to the
quantity of Venezuelans arriving daily.

The Venezuelan indigenous population is the most
vulnerable and demands especial care. The act of fee-
ding, for instance, has its own particularities. They are
used to prepare their own food, which can be an issue
in a shelter with hundreds of people. In addition, they
have food restrictions that may seem unusual to non-
-indigenous people.

Furthermore, the Public Defender’s Office offers
legal assistance to the ones — Brazilians or foreig-
ners - who are not able to afford legal services. Thus,
in 2017, the Public Defender’s Office and the Public
Prosecutor’s Office filed a Public Civil Action before
the Federal Court in order to request the waiver of the
payment of the fees charged for granting temporary re-
sidence for needy Venezuelan immigrants in Brazil.

Despite these measures, the civil society and other
organizations have played in important role. A Catho-
lic Church in Boa Vista, the Consolata, has opened its
doors to Venezuelans to live there. With the support of
UNHCR and the military, a shelter was settled in the
backyard and families were welcomed and accommo-
dated. They are able to use the structure of the Church
and the members also support them with donations.

In a similar vein, there are non-governmental orga-
nizations (NGOs) that develop aid actions in the as-
sistance of Venezuelans. The NGO “Los Hermanos”,
created by two friends, a lawyer and a doctor, helps Ve-
nezuelans in Boa Vista with donations and food twice
or three times a week. They have a team of volunteers
and work in the integration of the Venezuelans in the
new city. In addition, the NGO has been working in the
creation of a new shelter, supported by UNHCR and
another International Organization, the International
Humanitarian Federation, with a project to improve the
installations of the building.

In view of the actions, the articulation of public
policies by the Government with other organizations
may be an adequate way to approach the situation. As
the numbers show, the flow of Venezuelans is still in-
creasing in the State of Roraima. For this reason, the
participation of different sectors of society is essential
to provide the best possible outcome.

4. FINAL CONSIDERATIONS

All the positive actions listed are samples of the cur-
rent initiatives in Roraima. It is clear that each one has
its own importance. As the challenges are countless, the
support of different entities provides actions backed by
solid knowledge in their respective fields. Thus, the arti-
culated polices among different entities seem to be the
most successful resource for Roraima and Venezuelans

as well.

Nevertheless, the broad terms used in the legislation
regarding Venezuelans created an unclear scenario that
could interfere in the proper articulation of public po-
licies. The terms used to describe the migratory flow
are vague, as they do not distinguish between refugee
seekers and migrants. Legally speaking, both concepts
are completely different.

In the first case, refugee seckers do not voluntarily
move to another country, but they are forced to run
from the well-founded fear of being persecuted for
reasons for race, religion, nationality, membership of a
particular social group or political opinion, or by other
related human rights violation. Meanwhile, migrants vo-
luntarily move, usually to other countries, for any par-
ticular reason. For instance, the motivation could be a
better life abroad or to join family members.

In the case of Venezuelans, crossing borders to Bra-
zil usually is a matter of survival, not a voluntary deci-
sion. Life in their country turned out to be impossible
due to the continuous human rights violations. The Sta-
tute No. 13,684/2018 recognizes such facts by the defi-
nition given to “humanitarian crisis”, which is described
as a situation of, among other possibilities, “widespread
violation of human rights or international humanitarian
law that causes a disorderly migratory flow toward the
region of the national territory”. However, there is no
specific term regarding refugee seekers.
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Finally, the distinguishing terms would be useful for
Venezuelans and for Brazil as well. The responsibility
of a country is different regarding, on one hand, mi-
grants and refugee seekers, on the other hand: the rights
of refugee seckers are broader than the rights of mi-
grants. Even though the inaccuracy of the terms could
be intentional, a clear position would be an important
step in the defense of human rights, as it would allow a
better planning of public policies to efficiently approa-
ch the situation.
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ABSTRACT

The process of creating an international legally binding instrument to
regulate, under international law, the activities of transnational corporations
and other business enterprises with respect to human rights, is slowly mo-
ving forward. Important and complex issues were addressed during the third
session of the Intergovernmental Working Group, which was once more a
forum of ideological and political confrontation. Nevertheless, the contours
of a potential treaty are starting to become clearer, as a relative consensus on
the measures that the instrument should include starts to crystallize. Subs-
tantial and procedural elements addressed during the third session have pro-
vided a large basis for discussion and analysis, while political and legal consi-
derations are starting to appear more intensely as the process approaches the
negotiation stage. In that regard, the “zero draft’ of the binding instrument
provides States and other stakeholders with a starting point to negotiate one
of the potential developments in the business and human rights field.

Key words: business and human rights; treaty process; Intergovernmental
Working Group; transnational corporations; UNGPs.

RESUMEN

El proceso de crear un instrumento internacional juridicamente vinculan-
te para regular, bajo el derecho internacional, las actividades de las empresas
transnacionales y otras empresas con respecto a los derechos humanos, co-
mienza a avanzar lentamente. Diversas cuestiones, tanto importantes como
complejas, fueron abordadas durante la tercera sesién del Grupo de Trabajo
intergubernamental, que se convirtié nuevamente en un foro de confronta-
ci6én ideoldgica y politica. Sin embargo, los contornos de un eventual tratado
empiezan a aclararse, conforme comienza a cristalizarse un consenso relati-
vo respecto a las medidas que tal instrumento deberfa incluir. Los elementos
sustantivos y procesales que fueron tratados durante la tercera sesién apor-
tan una base amplia para la discusion y el analisis, mientras que distintas con-
sideraciones politicas y juridicas aparecen con mayor intensidad conforme



la fase de negociacién del proceso se aproxima. De tal
forma, el ‘borrador’ del instrumento vinculante presen-
ta a los Estados y otros actores interesados un punto de
partida para negociar uno de los potenciales desarrollos
del campo de las empresas y los derechos humanos.

Palabras clave: empresas y derechos humanos; trata-
do vinculante; Grupo de Trabajo intergubernamental;
empresas transnacionales; Principios Rectores sobre las
empresas y los derechos humanos.

1. INTRODUCTION

The third session of the Open-Ended Intergovern-
mental Working Group on transnational corporations
and other business enterprises with respect to human
rights (hereinafter TGWG’) took place between 23 and
27 October 2017, after two previous sessions where the
potential scope and content of a business and human
rights treaty were discussed. The third session,' as it will
be explored in this article, had as its main objective to
begin discussions on a draft instrument on business and
human rights, on the basis of a document prepared by
the Chairperson-Rapporteur of the Intergovernmental
Working Group. While the aforementioned document
was not the draft text of the instrument, it did provide a
wide and interesting basis for States and other stakehol-
ders to discuss, for a week, the potential options avai-
lable that could be included in the text for negotiation.
However, as this article will briefly discuss, many of the
options presented in the document could be controver-
sial aspects of a potential legally binding instrument,
a situation that could lead to reticence or even open
rejection from many States, taking into consideration
the contentious nature of the IGWG during its initial
sessions. In addition, considering that the future instru-
ment would be a part of general international law, it
is important to situate it within the current practice of
States —and in any case, to aim for elements that can
evolve with their general acceptance—, in order to achie-
ve a resulting document that presents feasible traits for
the development of international (human rights) law.

In addition, the recent publication of the draft ins-

1 For a short recapitulation of some aspects of the session, see
Cassel, Doug, “The Third Session of the UN Intergovernmental
Working Group on a Business and Human Rights Treaty”, Business
and Human Rights Journal, Vol. 3:2, 2018.

trument for negotiation calls for a short analysis on
some of its most important provisions —the core, so to
speak, of the draft instrument—, in order to analyze the
initial choices made by the Chairperson-Rapporteur for
the beginning of negotiations, which shall take place in
October 2018. As it can be observed from this short
introduction, the aim of this article is not to provide a
scientific or theoretical analysis; rather, its humble in-
tention is to provide some comments on the different
aspects included in the document for the third session,
to take a quick glance at the actual negotiations that
took place during that session, and to take a first look
at the draft instrument, in an effort to compare the-
se instruments to the current status of several of its
elements under international law. In this regard, a first
section will address the ‘Elements’ document prepared
for the third session; a second section will reflect on
some of the reactions and contributions of States du-
ring the session vis-a-vis some of the controversial or
central aspects included in the Elements document; and
finally, a last section will briefly address some of the as-
pects contained in the draft instrument released by the
Chairperson-Rapporteur in mid-July 2018, prior to the
fourth session of the Open-Ended Intergovernmental
Working Group.

2. THE BASIS FOR THE THIRD SESSION: THE
‘ELEMENTS’ DOCUMENT

Resolution 26/9 of the Human Rights Council man-
dated the Chairperson-Rapporteur of the IGWG to de-
velop a document containing “elements for the draft le-
gally binding instrument for substantive negotiations. ..
taking into consideration the discussions held at its
first two sessions”.” Both sessions addressed numerous
issues,” ranging from jurisdiction and State responsibili-
ty, to potential civil, criminal and administrative liability
regimes in relation to corporate conduct. In addition,
other important questions were also covered, such as
the horizontal and vertical scope of the potential ins-
trument (adressing which rights should be covered by

2 Human Rights Council, Elaboration of an international legally bind-
ing instrument on transnational corporations and other business enterprises with
respect to human rights, A/JHRC/RES/26/9 (26 June 2014), par. 3.

3 Cantd Rivera, Humberto, “Negotiating a Business and Human
Rights Treaty: The Early Stages”, UNSW Law Journal, Vol. 41(3),
2017.
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the treaty in the first case, and which companies within
a corporate group should be responsible for human ri-
ghts violations committed within global supply chains,
in the second case). In that sense, the ‘Elements paper’™
that was presented by the Chairperson-Rapporteur —ba-
rely a month in advance of the session, a situation that
impacted on the possibility for delegations to adequate-
ly prepare for the session— with the intention of com-
mencing negotiations included numerous substantive
aspects (A), on the one part, as well as procedural possi-
bilities (B), on the other part, with the aim of encoura-
ging dialogue to bridge the important gap that so far has
been the ‘trademark’ of the business and human rights
treaty process. Nevertheless, one of the key aspects of
the Elements paper was the fact that it included a large
number of possibilities without any specific orientation,
in an effort to favor dialogue among States and other
stakeholders.

2.1. Substantive elements: rights and
obligations for States and businesses

The Elements paper addressed an important num-
ber of substantive aspects, among them issues such as
the scope of application (specifically which rights, acts
and actors would be covered by it); general obligations
for States, business enterprises and even international
organizations; preventive measures that could be adop-
ted in order to prevent human rights violations linked
to business enterprises; and finally, aspects revolving
around the issue of legal liability, focusing both on in-
ternational responsibility and domestic liability for the
different actors involved. While addressing each one of
them in detail is beyond the scope of this article, some
comments will be shared in relation to the potential op-
tions being presented to States by the Elements paper.

First of all, in relation to the scope of application,
the Chairperson-Rapporteur divided it in two different
aspects: an objective scope focusing on all human rights
violations or abuses resulting from corporate activities
that have a transnational character; and a subjective sco-
pe, where it is specifically mentioned that it “does not
require a legal definition of TNCs and OBEs that are

4 Elements for the draft legally binding instrument on transnational corpora-
tions and other business enterprises with respect to human rights.

subject to its implementation, since the determinant fac-
tor is the activity undertaken by TNCs and OBEs, par-
ticulatly if such activity has a transnational character.””

In relation to the objective scope, the Elements pa-
per tries to ensure that all human rights violations are
covered, which should be the main purpose of this ins-
trument, considering the explicit recognition made in
the UNGPs —and its acceptance by Member States of
the Human Rights Council- that business enterprises
have the capacity to impact on all human rights. The
suggestion included in this section also addresses other
important issues, such as labor rights, environment, or
corruption. This broad approach is especially adequa-
te, since many corporate-related human rights abuses
—which regularly take place in developing countries—
normally start as a result of violations to economic, so-
cial, and cultural rights, including the right to a healthy
environment or to labor standards, which then, due to
the interrelated and interdependent character of human
rights, can also impact on other civil and political rights.

But an important aspect to ponder in this area is the
way in which this potential treaty would operate, if such
an option was followed: since the treaty currently being
discussed is being considered so far as a stand-alone
treaty —and an instrument that does not create by itself
new human rights—, it would potentially rely on the hu-
man rights obligations that States have so far commit-
ted to uphold, which could then lead to a rather inequi-
table outcome in terms of State obligations vis-a-vis the
different internationally-recognized human rights. As it
is widely known, different human rights treaties have
varying degtees of ratification;’ thus, a stand-alone trea-
ty simply making reference to other human rights (and
in this case, not even to other international instruments
per se) could then allow States to pick and choose —to
some extent, at least— the rights that could be applicable
under this new conventional regime, or would depend
on their ratification of other international and regional
instruments.” Of course, this is not the only possible

5  Ibid., p. 4.

6 For example, both of the Covenants (on Civil and Political
Rights and on Economic, Social and Cultural Rights) have a large
amount of ratifications, as does the Convention on the Rights of the
Child. But that is not the case for other treaties, such as the Migrant
Workers Convention, or even of several protocols to the core hu-
man rights treaties.

7 (. Forteau, Mathias, “Les renvois inter-conventionnels”, An-
nuaire francais de droit international, Nol. 49, 2003, pp. 100-101, 104,
where Professor Forteau explains that while the voluntary approach
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scenario, since several human rights are considered to
be of a customary nature,® and as such do not require
explicit conventional commitments from States; howe-
ver, this is not the case for the wide majority of human
rights, many of which are only considered by States as
binding as a result of an explicit conventional commit-
ment —namely those of an economic or social nature,
and even some civil or political rights. In a sense, this
could create an asymmetrical horizon for the applica-
tion of new conventional obligations deriving from a
business and human rights treaty.

In terms of the subjective scope, on the other hand,
the Elements paper tries to move beyond the constant
impasse that the definition of ‘transnational corpora-
tions” has represented in past efforts at the UN. As such,
it states that the aim of the instrument is to encompass
“violations or abuses of human rights resulting from
any business activity that has a transnational character...”
(emphasis added). There is an important virtue in this
approach, for as it has been explained previously,” from
a legal point of view, transnational corporations do not
exist."” They are an economic fiction that do not fit wi-
thin current legal reality —or realities, taking into consi-
deration both domestic and the international legal sys-
tems. In addition, it is not the transnational or domestic
character of the perpetrator itself that should be the
focus of this effort, but rather the human rights viola-
tion that is committed, regardless of the ‘transnational’
or ‘domestic’ character of the company —and it may be

remains a fundamental parameter of international law, the renvoi be-
tween different conventions seeks to ensure a solidary and unified
application of different treaty regimes. Thus, he suggests that if a
State accepts the norm that generates the renvoi, it implicitly agrees
to the application of the second instrument (in this case, the human
rights stipulated in the Elements document, which would then cover
an important number of conventions and treaties on the subject).

8  Decaux, Emmanuel, “Le projet de PTONU sur la responsabilité
des entreprises transnationales” in Daugareilh, Isabelle (dir.), Re-
sponsabilité sociale de Uentreprise transnationale et globalisation de I'économie,
Brussels, Bruylant, 2010, p. 473.

9  Cantd Rivera, Humberto, “sHacia un tratado internacional so-
bre la responsabilidad de las empresas en el ambito de los derechos
humanos? Reflexiones sobre la primera sesion del grupo de trabajo
intergubernamental de composicion abierta”, Anuario Mexicano de
Derecho Internacional, 2016, pp. 442-443.

10 See Kessedjian, Cathetine, Droit du commerce international, Paris,
PUF, 2013, p. 117; Menjucq, Michel, Droit international et enrgpéen des
sociétés, 3e ed., Paris, Montchrestien, 2011, p. 401, on the characteris-
tics of so-called ‘transnational corporations’, where he describes the
phenomenon as one that is guided by the principles of unity of ac-
tion, strategy or finance. See also Muchlinski, Peter T., Multinational
Enterprises and the Law, 2™ ed., New York, Oxford University Press,
2007, p. 7.

added, its public, private or joint character. Therefore,
focusing a new instrument on business activities of a trans-
national nature could potentially contribute to establish
clearer boundaries, and to move from a subjective scope
to a ‘conduct-based approach’, in a similar vein to those
treaties that prohibit certain egregious conducts, where
the specific identity of the perpetrator is not necessarily
defined. In this regard, the focus on business activities
will need some delimitation, to ensure that all situations
where business operations, activities or commercial re-
lationships generate negative impacts on human rights
are adequately covered, and to ensure that the speci-
fic aspects of transnationality that limit the capacity of
domestic jurisdictions to pursue or hold businesses ac-
countable are adequately taken into account.

The discussion on the subjective scope of the ins-
trument is not confined to this particular aspect: the
Elements document suggests that States, business en-
terprises, organizations of regional economic integra-
tion and even natural persons could be subject to the
scope of the treaty. There are several important aspects
to take into consideration regarding this suggestion:
first of all, public international law continues to recog-
nize full international legal personality exclusively to
States;'! all other actors of international relations may
at best have limited legal personality —either functional,
as in the case of international organizations, or relative
(or limited) legal personality, as in the case of business
enterprises. Secondly, considering it is States who are
negotiating this international instrument, and taking
into consideration that many of them have expressed
explicit opposition to granting full international legal
personality to business enterprises, it would probably
be wise to recognize that the potential for the (indirect)
evolution of international legal personality may not be
the most desirable option to pursue through the develo-
pment of a business and human rights treaty —especially
if widespread ratification and acceptance by States is
desired or expected.

While some authors have suggested that interna-
tional law already applies directly to business enterpri-
ses or that there is a need to ensure that it addresses
them directly,'” it is unclear what benefits —beyond pure

11 Crawford, James, “Chance, Order, Change: The Course of In-
ternational Law”, Recueil des conrs, Vol. 365, 2013, p. 159; Pellet, Alain,
Le droit international entre somveraineté et communanté, Paris, Pedone,
2014, pp. 63-66.

12 Carrillo Santarelli, Nicolas, Direct International Human Rights
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symbolism— this approach would bring: at the end of
the day, creating international legal obligations directly
applicable to business enterprises —which is, of cour-
se, not /lgally impossible— would be confronted to the
need to ensure monitoring or oversight of some kind;
that monitoring would need to be performed by the Sta-
te, which then begs the question of the need to move
beyond a State-centric approach, or to make an attempt
to a sort of ‘refoundation’ of international law. Instead,
a different route may be followed: as Vincent Chétail
explains, primary rules of international law establish the
expected or prohibited conduct that is to be observed
both by States and non-State actors"’ (which would then
support the argument of the direct application of intet-
national law to business enterprises), but the secondary
rules have only developed to allow the attribution of
State responsibility. In that regard, the State obligation
to transpose the rules established in international ins-
truments to their domestic order in order to ensure that
business enterprises adopt preventive measures —and
are subject to civil, criminal or administrative liability in
case of their contribution to human rights violations—
could probably contribute to avoid a diplomatic zzzpasse
in the first place, as well as to ensure a relatively uniform
evolution of attribution regimes relating to corporate
accountability for human rights violations under do-
mestic law. This approach, while apparently conservati-
ve —or at least less revolutionary than the idea of direct
international human rights obligations for businesses—,
could probably receive enough support from States to
become an international norm, a sine gua non condition
to ensure the evolution of international business and

Obligations of Non-State Actors: A 1egal and Ethical Necessity, Oister-
wijk, Wolf Legal Publishers, 2017; Francioni, Francesco, “Alterna-
tive Perspectives on International Responsibility for Human Rights
Violations by Multinational Corporations” in Benedek, Wolfgang,
De Feyter, Koen and Marrella, Fabrizio (eds.), Economic Globalisation
and Human Rights, Cambridge, Cambridge University Press, 2007, pp.
254-260.

13 See algo Chétail, Vincent, “The Legal Personality of Multina-
tional Corporations, State Responsibility and Due Diligence: The
Way Forward” in Alland, Denis et al. (eds.), Unité et diversité du droit
international: éctits en I'honnenr du professeur Pierre-Marie Dupny, 1eiden,
Brill, 2014, p. 127: “As soon as there is state responsibility in ac-
cordance with the notion of due diligence, one may assume that the
violation in question has been —or at least will be— committed by
private actors which are thus the holder of the relevant international
obligation. Otherwise no breach can be attributed to them and there
is no ground for justifying the duty of the state to act in due dili-
gence to prevent, investigate or redress violations. In other words, as
violations are not directly imputable to the state itself, private actor
must be considered the direct bearer of the violated rule.”

human rights standards, and avoid a political zzpasse that
could delay unnecessarily or even derail the process.

The options set forth in the Elements document
suggested a wide range of measures that States could
adopt to advance the internationalization of the busi-
ness and human rights regime. They went from direct
international human rights obligations for corpora-
tions —which curiously reflected many of the aspects
outlined by the second pillar of the UNGPs, including
compliance mechanisms to ensure adequate human ri-
ghts due diligence—, to more general State obligations
under international human rights law. However, an im-
portant aspect that was also included in the text of the
Elements was the need for States to adopt preventive
measures in their domestic legislation to require corpo-
rate human rights due diligence, on the one hand, as
well as a set of other procedural requirements under
international human rights law, such as adequate consul-
tation processes with potentially affected stakeholders,
on the other hand. As it can be observed, the Chair-
person-Rapporteur presented the participating States to
the IGWG with one potentially unfeasible option —in
terms of the legal acceptance by States—, as well as with
a viable option that had just recently been adopted by
France, through its /i de devoir de vigilance."* This could be
an acceptable option for States, one that would clearly
impose upon them an obligation to regulate the extra-
territorial activities of business enterprises domiciled
within their domestic jurisdiction, a scenario that could
probably create a level-playing field, and one which re-
flects what may potentially become a general legal re-
quirement in numerous States even before a new treaty
regime on business and human rights comes to light.

A final important point that was presented in the
Elements document with respect to substantive aspects
was the issue of legal liability, which is presented as a
State obligation to adopt measures in the civil, criminal
and administrative fields to ensure the legal liability of
business enterprises involved with human rights viola-
tions, in addition to the potential international respon-
sibility of the State for actions, omissions or complicity

14 On this legal development, see Cossart, Sandra, Chaplier, Jé-
rome and Beau de Lomenie, Tiphaine, “The French Law on Duty
of Care: A Historic Step Towards Making Globalization Work for
AW, Business and Human Rights Journal, Vol. 2(2), 2017; several other
States, including Switzerland and Germany, have been working in
the development of similar laws to require corporate human rights
due diligence throughout global supply chains.
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with corporate activities that have a negative effect on
human rights."”” Beyond establishing a general legal lia-
bility provision similar to that present in the ILC draft
articles on crimes against humanity,'® this particular
section of the Elements document sets forth several
measures with respect to criminal liability of business
enterprises, particularly in relation to actions that may
constitute international crimes. For example, it highli-
ghts the importance of ensuring the potential criminal
liability of “transnational corporations” and other busi-
ness enterprises in their domestic legislation as a result
of its violation or abuse or that of applicable internatio-
nal human rights instruments, as well as for any attempt
to engage in such conduct, complicity or patticipation
in the commission of such violations. This provision,
which clearly departs from international positive law,
would however find support in several domestic legal
systems around the world that do provide for the cri-
minal liability of business enterprises, an aspect that has
recently been in OHCHR’ agenda.'” While a general
idea, it states the importance of ensuring repression
of any corporate engagement with gross human rights
violations, as it has been repeatedly argued before fede-
ral US courts in Alien Tort Statute cases,'® as well as in

other jurisdictions."”

A second aspect that is explored to a certain extent
is that of civil liability, where the Elements document
sets forth that States shall adopt measures to ensure the
civil liability of business enterprises for abuses throu-

15 How this provision may interact with the Draft Articles on
State Responsibility for Internationally Wrongful Acts, or how much
influence it may have upon it, is a relevant question that is relatively
unclear at the time of discussion of the Elements paper.

16 International Law Commission, Crimes against humanity. Adden-
dum: Text of draft article 5, paragraph 7, provisionally adopted by the Drafting
Committee on 7 July 2016, A/CN.4/1.873/Add.1 (8 July 2016).

17 On this aspect, see the reports produced by OHCHR for its
Access to Remedy Project: Human Rights Council, Inproving acconnt-
ability and access to remedy for victims of business-related human rights abuse:
Report of the United Nations High Commissioner for Human Rights, A/
HRC/32/19 (10 May 2016); Human Rights Council, Improving ac-
countability and access to remedy for victims of business-related human rights
abuse: explanatory notes for gnidance, AJHRC/32/19/Add.1 (12 May
2010).

18  See generally Koebele, Michael, Corporate Responsibility under the
Alien Tort Statute, 1eiden, Martinus Nijhoff, 2009; Muir Watt, Ho-
ratia, “I’Alien Tort Statute devant la Cour Supréme des Etats-Unis”,
Revue critique de droit international privé, 2013.

19 The notable case of France in the Lafarge case is an example,
where the company has been indicted for charges of financing a ter-
rorist organization (the Islamic State), engaged in potential crimes
against humanity. The case is still pending at the time of writing,

ghout its activities, as well as for its planning, prepara-
tion, direction of or benefit from human rights abuses.
This aspect is especially relevant for victims, due to the
important focus on redress and reparation of damages.
Nevertheless, it is important to highlight the inherent
difficulties that have appeared in the different domestic
legal systems dealing with civil lawsuits for business-re-
lated human rights violations, notably the United States,
the United Kingdom, France or the Netherlands, and
especially the fact that while the political branches of
some of these governments seem to embrace the ideal
of potential corporate civil liability for involvement
in human rights abuses (as is the case of France, for
example), the judiciaties in these countries have been
hesitant —and in some cases even reluctant— to grant
any type of reparation to victims of business-related
human rights abuses, therefore creating an important
gap between political choices, on the one hand, and ju-
dicial practice, on the other. Finally, administrative sanc-
tions are suggested as a way to complete the domestic
legal framework of States, in a manner that seems to su-
ggest the importance of responsible business conduct
to ensure continued access to public procurement and
commercial contracts with States. This provision would
reflect some of the aspects that are present in the UN-
GPs, where States are invited to fully use their domestic
legal powers to incite appropriate corporate behavior
with respect to human rights.

As it can be observed, the substantive aspects of
the Elements document had the main objective of star-
ting to delineate the potential options that States could
choose to adopt in the framework of a business and
human rights treaty. In that regard, due consideration
should be given not just to the legislative and poltical
practices and preferences of States, but also to the judi-
cial experiences that have taken place in numerous cases
across different jurisdictions. While the topics of gene-
ral obligations and preventive measures will more than
likely be within the general purview of political bran-
ches, the issue of legal liability needs to be addressed
with an appropriate dose of judicial realism, in order to
ensure that the suggestions made in the near future vis-
-a-vis this topic can be plausible and in accordance with
the legal principles of States, in order to avoid a chasm
between law and practice.
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2.2. Procedural elements: access to justice,
effective remedy and jurisdiction

Beyond the substantive aspects considered in the
previous subsection, several other “procedural” ques-
tions (which at the same time also address substantive
rights) were introduced in the Elements paper presented
by the Chairperson-Rapporteur, most notably the issues
of access to justice, effective remedy and the (contro-
versial) question of jurisdiction. The first two of them
are particularly interrelated, given the eminently pro-
cedural nature of access to justice and the substantive
aspects that conform the right to an effective remedy;*
both are complemented by the dual nature (public and
private) of jurisdiction.

In relation to the questions of access to justice and
effective remedy, the Elements paper suggested seve-
ral interesting elements. One of them is the focus on
vulnerable groups, stating that their particular charac-
teristics should be taken into account when adopting
measures to guarantee access to justice and to an effec-
tive remedy. Several other points are made in relation to
due process guarantees that have long been reclaimed in
cases brought by individuals or groups against transna-
tionally-operating business enterprises, such as equality
of arms, reversal of the burden of proof, public interest
litigation or the right to a fair trial with an impartial jud-
ge. The suggestions included in this regard also go as far
as to include the principle of discovery, which neverthe-
less is unnatural to civil law systems, where such proce-
dural tools are not necessarily available for contending
parties. An important question to consider in relation
to this is the nature of human rights litigation, where
the victim usually has an extended legal protection as a
result of its legal fight against the State, a legally and po-
litically superior entity; but in cases of business-related
abuses, where two relatively equal parties —in terms of
both being non-State actors— are in dispute, such con-
siderations need to be pondered cautiously,” in order
not to affect the principe of equality, on the one hand,
and to avoid frivolous claims —which unfortunately do
happen—, on the other hand. Of course, such scena-
rios may be clearer where there are widespread negative

20 See generally Shelton, Dinah, Rewedies in International Human
Rights Law, 3td ed., Oxford, Oxford University Press, 2015.

21 Rodley, Sir Nigel, “Engagement des Etats parties” in Decaux,
Emmanuel (dir.), Le Pacte international relatif anx droits civils et politiques,
Paris, Economica, 2010, p. 122, cautioning against unnecessarily ex-
panding the human rights field into the private sphere.

effects on the livelihood, health or environment sut-
rounding a person or group; but this won’t necessarily
be the case with all kinds of human rights violations.
In any case, it is important to ensure that an effective
access to justice that adequately protects the right to due
process and reinforces the possibility of access to reme-
dy for victims is available at the domestic level, in order
to ensure that no human rights abuse goes unpunished.

In relation to the right to an effective remedy, the
Elements paper proceeds in a relatively different direc-
tion. To begin with, it suggests that remedies should
exist in cases where “a TNC or OBE is acting under
their instructions, direction or control; or when a TNC
or OBE is empowered to exercise elements of gover-
nmental authority and has acted in such capacity while
committing the violation or abuse of human rights.”*
In this specific scenario, it is particularly important to
take into consideration the position adopted by the In-
ternational Law Commission on the Draft Articles on
Responsibility of States for Internationally Wrongful
Acts,” whereby article 5 cleatly refers to “parastatal”
entities exercising public functions or services, that is,
elements of governmental authority,” which may inclu-
de private corporations in certain circumstances. Article
8 of the Draft Articles also makes reference to the pos-
sibility of involvement of private business enterprises
in internationally wrongful acts, especially if they act on
the instructions of, or under the direction or control
of the State in exercising a specific conduct.” As it can
be observed, both are replicated in the text of the Ele-
ments paper. However, the question left unresolved in
this specific case is who will bear responsibilty for the
breach of an international obligation, and more impor-

22 Elements for the draft legally binding instrument on transnational corpo-
rations and other business enterprises with respect to human rights, p. 9.

23 General Assembly, Responsibility of States for Internationally
Wrongful Acts, A/RES/56/83 (12 December 2001).

24 General Assembly, Report of the International 1.aw Commission
on the work of its fifty-third session (23 April-1June and 2 July-10 August
2001), A/56/10 (2001), p. 43, pat. 2: “The generic term “entity”
reflects the wide variety of bodies which, though not organs, may
be empowered by the law of a State to exercise elements of govern-
mental authority. They may include public corporations, semipublic
entities, public agencies of various kinds and even, in special cases,
private companies, provided that in each case the entity is empow-
ered by the law of the State to exercise functions of a public charac-
ter normally exercised by State organs, and the conduct of the entity
relates to the exercise of governmental authority concerned.” See
also Crawford, James, State Responsibility: The General Part, Cambridge,
Cambridge University Press, 2013, pp. 126-132, 141-147.

25 Crawford, James, State Responsibility: The General Part, Cam-
bridge, Cambridge University Press, 2013, pp. 161-165.
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tantly, who will have the obligation to repair. The 1LC
Articles point to the responsibility of #he State for the
breach of an international obligation, which as a conse-
quence entails its own obligation to provide reparation
to the injured or aggrieved party. However, it is unclear
what the specific intent of invoking the Articles on Sta-
te Responsibility is beyond providing a legally sound ba-
sis, given that as it has been argued generally throughout
the sessions of the Intergovernmental Working Group,
the apparent objective of the project is that busines-
ses will bear responsibility (including the obligation to
repair damages) for their participation or involvement
in human rights abuses, not States themselves. In the
way that it is phrased, that aspect on the obligation to
provide victims with an effective remedy gets somewhat
lost within the lines making reference to the Articles
on State Responsibility, and especially in relation to its
articles 5 and 8.

Beyond this specific aspect, the position on remedies
follows to a certain extent the choices made in the UN
Guiding Principles, therefore recognizing the possibility
of coexistence between judicial and non-judicial mecha-
nisms, provided that the latter does not supersede the
former. This, of course, is a positive step that serves to
highlight the specific nature of the business and human
rights dilemma, in which a non-State actor is subjected
to historically State-centred legal standards, including
those on the obligation to repair the damage as a re-
sult of a breach of international law; yet, the novelty is
the openness to consider the possibility of non-judicial
mechanisms, which have not been expressly taken into
account in other international human rights treaties. To
that regard, the Elements paper makes a nod to the van
Boven and Bassiouni Principles on reparation® —as well
as to the ILC Articles—, stating that measures should be
taken to ensure that an integral reparation is conside-
red and applied where possible. Thus, this should entail
measures of restitution, compensation, rehabilitation,
satisfaction and non-recurrence, in order to allow res#-
tutio in integrum to the largest extent possible.

In addition to access to justice and the right to reme-
dy, one of the most important and complex procedural
aspects addressed by the Elements paper is that of juris-
diction. The suggestions included in this section must be

26 General Assembly, Basic Principles and Guidelines on the Right to
a Remedy and Reparation for Victims of Gross Violations of International
Human Rights Law and Serions Violations of International Humanitarian
Law, A/RES/60/147 (16 December 2005).

confronted to the expansion of judicial practice across
national jurisdictions around the world in business and
human rights cases. To begin with, the first point made
in the Elements paper in relation to jurisdiction is that
States parties “shall adopt legislative and other adequate
measures to facilitate that their judiciaries are allowed to
consider claims concerning human rights violations or
abuses alleged to have been committed by TNCs and
OBEs throughout their activities...” A second point re-
fers to allowing judiciaries to consider claims of abuses
committed “under their jurisdiction or concerning victi-
ms within their jurisdiction”, while a third one expands
this notion to include “violations or abuses committed
by TNCs and OBEs and their subsidiaries throughout
the supply chain domiciled outside their jurisdiction.”
As it can be observed, the three proposals put forward
by the Chairperson-Rapporteur make reference to adju-
dicative jurisdiction,” in which a court in one State may
consider situations that took place in a different State
—thus, beyond its own jurisdiction.

The first and third suggestions make implicit refe-
rence to situations potentially taking place beyond the
territory of the State (“throughout their activities” and
“throughout the supply chain domiciled outside their
jurisdiction”), situations in which, under public interna-
tional law, there must exist either a connection between
a person, property or situation and the State assuming
jurisdiction (territory, nationality, passive personality,
effects doctrine or otherwise);”® or, on the other hand,
when there are not sufficient links with one State, but
a denial of justice is plausible, a third, unrelated State
may assume jurisdiction to avoid such a scenario.”” In
relation to the first point, a classic situation of extra-
territorial jurisdiction, recent domestic case law from
different jurisdictions has been relatively divided, as it

27 General Assembly, Report of the International 1aw Commission on
the work of its fifty-eight session (1 May-9 June and 3 July-11 Augnst 2006),
A/61/10 (2006), Annex E, par. 5: “Adjudicative jurisdiction refers
to the authority of a State to determine the rights of parties under
its law in a particular case.” See also Ryngaert, Cedric, Jurisdiction in
International Law, 2nd ed., Oxford, Oxford University Press, 2015,
pp- 9-10.

28  General Assembly, Report of the International 1aw Commission on
the work of its fifty-eight session (1 May-9 June and 3 July-11 Augnst 2006),
A/61/10 (2006), Annex E, pars. 10-15.

29 Bucher, Andreas, “La compétence universelle civile”, Recueil des
cours, Vol. 372, 2014, p. 103; Ryngaert, Cedric, op. cit., pp. 135-142.
This point will not be discussed in detail in this article.
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has been shown in Kiobe/" ot Daimler before the Uni-
ted States Supreme Court; the same position has been
taken by at least the Versailles Court of Appeals in the
Jerusalem Tranmay case.”” In all of them, the existing link
between a foreign parent corporation, the facts and the
corresponding jurisdiction were considered to be in-
sufficient to be able to adjudicate the case. But other
cases have relied in different rationales for allowing the
domestic court of one country to assume jurisdiction
over situations taking place elsewhere. For example, in
Akpan,? the Dutch Code of Civil Procedure allowed its
courts to exercise jurisdiction where there was a link to
situations taking place in a different country, although
applying the substantive rules of the foreign jurisdiction
(in that particular case, Nigeria) and taking into consi-
deration an existing duty of care from parent compa-
nies vis-a-vis its foreign subsidiaties. In edanta,* the
London Court of Appeals allowed a tort claim to move
forward as a result of the still-developing doctrine of
the parent company’s duty of care in relation to foreign
subsidiaries, allowing Zambian villagers to file a claim
against the parent company for its lack of due diligence
vis-a-vis its foreign subsidiary and themselves. Finally,
in ALShimari® United States federal courts are consi-
dering a case of torture and other grave violations of
international human rights law committed by a military
contractor —a private military and security company—
that took place in Iraq, where they have recently found
that immunity does not apply vis-a-vis such violations,
and that there is a clear and substantial link between the
forum, the facts and the parties to allow the exercise of
extraterritorial adjudicative jurisdiction. While a general,
unified trend does not so far exist, comparative judi-
cial practice in the exercise of extraterritorial adjudica-
tive jurisdiction may perhaps show that two interesting
points are becoming more relevant for the assertion of
extraterritorial jurisdiction: on the one hand, the exer-
cise of a duty of care (or lack of) by a parent company

30 Kiobel et al. v. Royal Dutch Petroleum Co. et al., 133 S. Ct. 1659
(2013).

31 Daimler AG v. Bauman, 134 S. Ct. 746 (2014).

32 Association France-Palestine Solidarité et al c. Société Alstom Transport
SA et al, n° 11/05331, Cour d’appel de Versailles (2013).

33 Friday Alfred Akpan et al ¢. Royal Dutch Shell PL.C et al, N°
C/09/337050/HA ZA 09-1580, District Court of The Hague
(2013).

34 Lungowe and Ors. v Vedanta Resources Ple and Konkola Copper Mines
P [2017) EWCA Civ 1528.

35 Subail Najim Abdullaj Al Shimari et al. v. Caci Premier Tech., Inc.,
No. 1:08-cv-827 (LMB/JFA), District Court for the Eastern District
of Virginia.

vis-a-vis its foreign subsidiaries (as it has been pointed
out in the UNGPs through the figure of human rights
due diligence); and on the second hand, the considera-
tion of a sufficient degree of influence between a pa-
rent company and its foreign subsidiaties, in addition
to a sufficient nexus between the adjudicating forum
and the case —the famous “touch and concern” test put
forward in Kiobel.

The other important point that is presented in the
Elements paper relates to claims concerning violations
or abuses commited under the State’s jurisdiction or
concerning victims within their jurisdiction. At first
sight, this proposal appears to refer exclusively to ju-
risdiction over domestic cases, which would in theory
be outside of the scope sought in resolution 26/9; at
the end of the day, States are supposed to be able to
effectively control corporate behaviour that is purely
domestic in nature —or at least that is the assumption
made in the resolution creating the Intergovernmental
Working Group. However, a second look sheds light on
the possibility of transboundary harm that may have
a detrimental effect to persons within that State’s ju-
risdiction, thus also hinting at extraterritorial jurisdic-
tion based on several of the principles of jurisdiction
as detailed by the ILC Secretariat (with perhaps the sole
exception of the nationality principle). Both types of
proposals attempt thus to cover the domestic and ex-
traterritorial exercise of jurisdiction, and focus on the
adoption of legislative measures that allow judiciaries
to consider such claims. Nevertheless, given the wide
discretion awarded to States to apply international obli-
gations within their domestic sphere (which of course
includes respect to their legal principles and traditions),
and the possibility that a large number of States already
include such legal standards within their own civil pro-
cedure codes™ —which appears to be the focus of this
section, rather than criminal jurisdiction—, it is neces-
sary that going forward a much clearer delimitation of
the exercise of extraterritorial jurisdiction is developed,

36 At the end of the day, the assertion of jurisdiction for civil
(tort) law cases will not only depend upon jurisdiction under pub-
lic international law, but on the exercise of jurisdiction in accord-
ance with domestic conflict of law (private international law) rules.
See also Ryngaert, Cedric, gp. ¢it., p. 19: “Unlike public international
rules, which merely require a szrong nexus of the regulating State with
a situation, conflict of laws rules are ordinarily geared to identifying
the State with the szrongest nexus to the situation... traditional rules
of public international law, which allow several States to exercise
their jurisdiction over one and the same situation, will cast aside only
the most outrageous assertions.”
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one that takes into account the indirect rationales that
appear in judgments in business and human rights cases
across different jurisdictions.

As a starting point, the Elements paper presented by
the Chairperson-Rapporteur of the Open-Ended Inter-
governmental Working Group includes a broad amount
of potential measures in relation to several topics, in
order to allow States to discuss and consider the several
existing possibilities, under international (human rights)
law, to move forward in relation to the negotiation and
adoption of a convention on human rights and trans-
national corporations and other business enterprises.
Whether the political will to address such a complex
issue in a treaty exists is yet to be seen; however, the
third session —as it will be briefly summarized in the
following section— clearly showed the inherent difficulty
to advance the current szatus quo under international law.

3. LAW AND POLITICS IN THE THIRD SESSION OF
IGWG

The third session of the Open-Ended Intergover-
nmental Working Group on the elaboration of an in-
ternational legally binding instrument on transnational
corporations and other business enterprises with res-
pect to human rights took place between 23 and 27 Oc-
tober 2017 in the Palais des Nations, in Geneva. While
a full account of the session can be found in the official
report presented by the Chairperson-Rapporteur to the
Human Rights Council,” the following paragraphs will
concentrate on some of the aspects and issues that were
especially relevant for setting the tone of the IGWG in
its third meeting. In particular, three aspects will be brie-
fly addressed: the issue of ‘primacy’ of human rights
over investment and trade interests and instruments;
the question of the subjective scope of the treaty; and
finally, the different types of obligations that the Ele-
ments paper presented. Of course, these comments will
be paired with a personal appreciation of the reaction
of States, which might be an indicator of the type of
proposals they may be more inclined to accept or en-
dorse as the fourth session looms closer, and which may

37 Human Rights Council, Report on the third session of the open-ended
intergovernmental working group on transnational corporations and other busi-
ness enterprises with respect to human rights, A/HRC/37/67 (24 Januaty
2018). Another short note on the third session can be found in Cas-
sel, Doug, gp. cit.

provide room for convergence over an eventual con-
ventional instrument on business and human rights.

One of the key issues that have been discussed in
the past few years has been the suggestion that human
rights should take precedence before trade or invest-
ment interests. An argument that has been advanced
to support this position is that trade and investment
are at the service of human beings, and that they are
instruments to pursue human development and rights,
not an end in themselves. As a moral or philosophical
discussion, this can cleatly be considered a valid and
sound argument: the economy, as well as the State, are
instruments to ensure the protection and well-being of
the population. However, when taken to the plane of
international law, to a landscape where only a few select
norms —jus cogens— have a superior normative value than

the rest®

—and where all other norms largely depend on
the voluntarist approach of international law—, this idea
becomes, at least from a legal standpoint, less definitive
and perhaps even fragile.”” One of the initial contro-
versies that arose during the third session was precisely
the issue of ‘primacy’, as a result of a specific aspect
in the proposed principles and objectives of the Ele-
ments paper that highlighted the need to recognize “the
primacy of human rights obligations over trade and in-
vestment agreements.” Civil society, academia and even
some States have, to some extent, pushed precisely for
that explicit recognition to be made in a future binding
instrument;* however, some of the main questions to
ponder in this regard are whether a general recognition
of such a ‘hierarchy’ of norms is necessary; to what ex-
tent it can actually produce the desired results —notably
a systemic or harmonic interpretation of the body of
rules of public international law—; and finally, how it
would operate in practice.

First, the question of a general recognition of a hie-
rarchy within norms of public international law faces an
important dilemma: how can a “primacy” rule in a busi-

38  Pellet, Alain, “Notes sur la ‘fragmentation’ du droit internation-
al: droit des investissements internationaux et droits de Thomme” in
Alland, Denis et al. (eds.), Unité et diversité du droit international: Ferits
en I'honenr du Professeur Pierre-Marie Dupny, Leiden, Martinus Nijhoff,
2014, p. 780.

39  For a balanced analysis of the issue of primacy, see De Schut-
ter, Olivier, International Human Rights Iaw, 2nd ed., Cambridge,
Cambridge University Press, 2014, pp. 71-111.

40 (. Shelton, Dinah, “Normative Hierarchy in International
Law”, American Journal of International I.aw, Vol. 100, 20006, p. 294
“The asserted primacy of all human rights law has not been reflect-
ed in state practice.”
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ness and human rights treaty generate effects beyond its
State Parties? A quick survey of the positions expressed
by States during the third session of IGWG reflects that
there is no clear consensus on this issue —with several
States expressing hesitation or reticence to the idea of
establishing a hierarchy of norms—, and while some ar-
guments were made that the IGWG could contribute
to the codification of the primacy of international hu-
man rights law over other areas of international law, it
appears to be that there is not sufficient State practice
to support that assertion. Otherwise, how would nu-
merous countries be involved in investor-State dispute
settlement, if they had already asserted in their bilateral
investment treaties that human rights obligations pre-
vail over obligations towards investors? In any case, this
specific point demonstrates that State practice over the
years has at least implicitly recognized the equal value
of international norms (or at least between investment
and human rights treaties), not a hierarchy among them,
and thus, it may be an issue subject to progressive de-
velopment —including through the development of ex
ante obligations for States before the conclusion of new
investment or trade agreements*—, but not to codifi-
cation at this point. In addition, it is not necessarily an
issue of generating an abstract rule of primacy, but to

742 takes

ensure that whenever a “normative interaction
place, all aspects of public international law that may be
relevant to the conflict of norms are adequately taken

into account.®

A plausible option —although one that may perhaps
be limited to Latin American countries— would be the
possibility of considering the primacy of human rights
over investment and trade regimes as a general principle
of law, taking into consideration that most constitutions
of Latin American States consider human rights to be
of supraconstitucional or constitutional value, and thus
to have a higher “hierarchy” than investment or trade
agreements within the domestic order. However, this
would not necessarily offer a solution to the question of
primacy —at least under international law—, particularly
considering that investment tribunals will most likely

41 Simma, Bruno, “Foreign Investment Arbitration: A Place for
Human Rights?”, International & Comparative Law Quarterly, Vol.
60(3), 2011, pp. 594-596.

42 Pellet, Alain, “Préface” in Burgorgue-Larsen, Laurence et al
(dirs.), Les interactions normatives: droit de 'Union européenne et droit inter-
national, Paris, Pedone, 2012.

43 Pellet, Alain, “Notes sur la ‘fragmentation’ du droit interna-
tional..., op. cit., pp. 769-770.

not take into consideration domestic norms as part of
the legal basis of a dispute, and that the issue at hand
is not one of the interpretation of international norms
at the domestic level, but rather of a conflict of norms
within the international sphere.

A second interesting point that came forward during
the third session was the subjective scope of the ins-
trument. While some arguments have already been ex-
pressed supra, there was an important level of disagree-
ment among delegations, experts and NGOs as to who
should be subject to the binding instrument: should it
be exclusively transnational corporations? Or transna-
tional corporations and all other business enterprises,
as suggested by the European Union and atfirmed by
several developing countries, as well as by some NGOs
and even some experts? Or, as posited above, should
the focus be conduct-based, instead of subject-based? An
important recognition of the “transnational mirage”*
was pushed forward by Olivier De Schutter in his writ-
ten remarks in response to the Elements paper, where
he explained that

“from the legal point of view, the distiction between
transnational corporations and other business
enterprises does not pass scrutiny: TNCs are simple
networks of distinct companies (each of which is
domiciled in a national jurisdiction) more or less
tightly connected to one another by investment or
contractual links, and that follow a global strategy
under a more or less integrated leadership structure.
Thus, the scope of the future [Treaty on Business
and Human Rights] is rightly more based on the
transnational nature of the activity than on the
nature of the corporation itself: in other terms,
it is to the extent that the corporation develops

its economic activities across different national
jurisdictions... that the future TBHR shall be of

2745

relevance to those activities.

Nevertheless, the ideological focus on transnatio-
nal corporations, and the verbal lack of recognition —at
least during the third session— by some States that all
business enterprises, regardless of their specific charac-
teristics, can have a direct or indirect negative impact on
human rights,* is at least concerning, particularly taking

44 This point was first suggested in Cantd Rivera, Humberto,
“¢Hacia un tratado internacional..., op. ¢it.

45 De Schutter, Olivier, The “Elements for the draft legally binding
instrument on transnational corporations and other business enterprises with
respecto to human rights”: A Comment, 23 October 2017, par. 19.

46 Human Rights Council, Report on the third session of the open-ended
intergovernmental working group on transnational corporations and other busi-
ness enterprises with respect to human rights, A/HRC/37/67 (24 Januaty
2018), par. 60.
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into consideration that several of those States also sup-
port a focus that could yield, in practical terms, little to
no results at all. A certain reminiscence of the North-
-South clash that impregnated the UN Code of Con-
duct era appears to be taking place in the IGWG pro-
cess, one which does not necessarily take into account
the current global reality where numerous transnatio-
nal business operations have their origin in developing
countries, and where a practical approach is needed if
any expectations of developing an international set of
norms to regulate corporate conduct vis-a-vis human
rights ate to become a reality."’

A final relevant point that resulted from the third
session relates to the types of obligations presented by
the Elements paper. As it has also been mentioned be-
fore, the two main models presented by the Chairper-
son-Rapporteur are direct international obligations for
corporations, and indirect obligations for corporations
via the State. States participating in the third session did
not have homogeneous approaches to this question:
whereas the European Union, Brazil, Singapore and se-
veral others openly questioned the feasibility and conve-
nience of imposing direct international obligations on
corporations, some others, such as South Africa, insis-
ted on the necessity to ensure that the treaty addresses
them directly. On the other hand, in relation to indirect
obligations through the lens of preventive measures
—and notably of the establishment or ‘hardening’ of
corporate human rights due diligence through national
legislation—, a larger consensus seemed to appear: both
developed and developing countries participating in the
session, such as Mexico, Brazil, France, South Africa and
the BEuropean Union, underscored the importance of
adopting national legislation requiring corporations to
undertake human rights due diligence throughout their
activities and operations, in order to identify, prevent,
mitigate or redress human rights abuses caused by them
or with which they are involved. This is a significant
statement with a profound echo, a development that
has been led by the French law on devoir de vigilance, and
that could be an applicable model that could potentially
create an international legal standard of prevention —
very similar to the prevention principle in international
environmental law—, which is, at the end of the day, one
of the main needs in business and human rights cases.

47 Sauvant, Karl P, “The Negotiations of the United Nations
Code of Conduct on Transnational Corporations”, The Journal of
World Investment & Trade, Vol. 16, 2015, p. 74.

In that regard, this aspect seems to be one of the most
promising avenues that have resulted so far from the
negotiations of the business and human rights treaty,
but also one that needs to be paired with appropria-
te domestic mechanisms for implementation, the main
Achilles’ heel of international human rights law.

Beyond these considerations, the “temperature” of
Room XX in the Palais des Nations during the third
session was at least as confrontational as that of the first
session. While the European Union and its member
States attended the session and participated actively du-
ring the different panels held during the week —although
mostly to raise doubts or ask questions about the objec-
tives or proposals put forward in the Elements paper—, a
particular tension was felt between them and the Chair-
manship of the Intergovernmental Working Group,
the Permanent Representative of Ecuador. This is not
only reflected in the report of the third session, but also
appeared in an informal meeting taking place before the
final formal session on Friday 27 October 2017, whi-
ch had as its main objective to consult with States and
other stakeholders on the route to be followed after the
third session, considering that the resolution mandating
the creation of the IGWG only made reference to three
sessions, but not beyond that. This meeting marked the
first appearance of the United States delegation in the
treaty process, claiming that the mandate of the Inter-
governmental Working Group would expire after the
third session, as per the terms of resolution 26/9. An
important exchange took place among several delega-
tions, with many of them expressing full support to the
continuation of the IGWG, and some others sugges-
ting that despite their relative support to the process,
the Human Rights Council should provide a roadmap
on the way to follow, which is the Council’s practice (as
it can be observed in the IGWG on private military and
security companies).* As the uncertainty and tensions
grew, the Office of the High Commissioner for Human
Rights clarified the issue, stating that the duration of the
Working Group is determined by the original manda-
te, which clearly states that the goal is the development
of a legally binding instrument. This episode, however,
transferred into the final meeting of the Intergovern-

48 Human Rights Council, Rexnewal of the mandate of the open-ended
intergovernmental working group to consider the possibility of elaborating an in-
ternational regulatory framework on the regulation, monitoring and oversight of
the activities of private military and security companies, A/HRC/RES/28/7
(26 March 2015), par. 1.
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mental Working Group, which was once more marked
by the animosity between the representatives of the Eu-
ropean Union and Ecuador.

One of the main characteristics of the third session
was the lack on in-depth participation of many delega-
tions, as a result of the limited time between the release
of the Elements paper and the start of the session. Ne-
vertheless, it is clear that beyond the issue of preven-
tive measures, much remains to be done in terms of
consensus-building in relation to most of the other as-
pects being addressed in the business and human rights
context, especially if the adoption of a treaty on this
subject matter is expected to happen sometime soon.
Complex questions such as jurisdiction, legal liability,
international cooperation, as well as the scope of appli-
cation of the instrument, need to be seriously conside-
red and debated by all parties and stakeholders, in order
to create a new legal regime that effectively addresses
the imbalances of power among States, business enter-
prises, and the population in general, as well as the go-
vernance gaps® that allow businesses to escape accoun-
tability whenever they are directly or indirectly involved
in human rights abuses.

4. FINAL THOUGHTS: PRELIMINARY
CONSIDERATIONS OF THE ZERO DRAFT OF THE
LEGALLY BINDING INSTRUMENT

While making detailed comments on the first draft of
the legally binding instrument is not the objective of this
article, its recent publication calls for a brief reflection
on some of the choices made by the Chairmanship of
the Intergovernmental Working Group. To begin with,
the “zero draft” is divided in three broad sections, the
first one focusing on the preliminary parts of the text,
the second one on the substantive and procedural issues,
and the third one on the potential follow-up mechanisms
and the general provisions in relation to a conventional
instrument. At a first glance, the text reflects important
choices made on several aspects where consensus was
more largely present during the first three sessions.

As it can be observed in the statement of purpose
in article 2, there are three main goals that are envisa-

49 See generally Simons, Penelope and Macklin, Audrey, The Gor-
ernance Gap: Extractive Industries, Human Rights, and the Home State Ad-
vantage, 1.ondon, Routledge, 2014.

ged for a future instrument: the design of new rules of
international (human rights) law; the reinforcement of
domestic provisions, namely in terms of legal proce-
dures and prevention; and finally, the enhancement of
international cooperation to limit impunity in business-
-related human rights cases. This is a positive sign, since
the second goal is one of the areas where more con-
sensus appeared to exist during the third session of the
IGWG, especially in relation to preventive measures.
But beyond that point, several other aspects are inclu-
ded in the substantive section of the draft instrument.
In relation to the scope, especially compared to the Ele-
ments paper, the draft instrument points out that the
instrument “shall apply to human rights violations in
the context of any business activities of a transnational
character.” As it can be observed, a preference for the
conduct-based approach was the choice made by the
Government of Ecuador, in a pragmatic effort to fo-
cus on the actual actions (or omissions) that may result
in negative impacts on human rights. This decision is
relevant, since it allows the government to bypass the
controversial issue of defining what a “transnational
corporation” is —a decision further reflected in draft ar-
ticle 9.5—, although more refinement will be required in
the definition of what a business activity of a transna-
tional character actually means, particularly in terms of
causation or involvement.

A second point raised within the scope of the instru-
ment is the already mentioned renvoz: as it currently stan-
ds, article 3.2 mentions that the instrument “shall cover
all international human rights and those rights recogni-
zed under domestic law.” This aspect will probably raise
some concerns among delegations, particularly taking
into consideration the uneven level of ratification of
the different international human rights instruments; for
example, what happens to those States that recognize in
their domestic laws rights that have not yet crystallized
under international law? Or, on the other hand, what
about those States that have not ratified some of the ba-
sic human rights treaties? How will this provision affect
their position vis-a-vis those other treaty regimes? These
questions will need to be addressed, perhaps through an
exception stating that the renvo/ will only operate in re-
lation to those rights that have already been recognized
by the State (although this will unfortunately limit the
objective scope of the future instrument, in a similar way
as reservations could potentially do as well).

In terms of jurisdiction, the draft instrument curren-
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tly proposes that the forum loci delictii ot the forum societatis
criteria should be applicable, therefore allowing a dual
jurisdiction whereby both the host State or the home
State may be suitable forums to bring claims against
corporations for their involvement or participation in
human rights abuses. This is a pertinent decision, given
that it may create a subsidiary jurisdiction in the home
State, which may be accessible cither after the exhaus-
tion of remedies in the host State, or as a result of the
legal or practical impossibility of the host State to pro-
vide adequate remedies to the victims. This could serve
a double purpose: incentivize capacity-building in de-
veloping countries (which at the end of the day, should
be a goal in itself within this negotiation), and secon-
dly, to ensure that victims will have an available forum
to bring their claims should the original forum not be
adequate or available. Yet, an important issue may ari-
se in relation to article 5.2, where the draft instrument
tries to define where a legal person is “at home”. While
the first two options point to the statutory seat or the
central administration of a legal person (which would
be in line with Brussels I bis regulation) as the places
where it would be at home, the third and fourth points
are potentially less convincing, given that they relate to
the place where a company may have a “substantial bu-
siness interest” or a “subsidiary, agency, instrumentali-
ty, branch, representative office or the like”. The main
problem with this provision is that at least in Kiobe/ and
Dainler, the United States Supreme Court recognized
that the most adequate fora to bring such claims against
foreign corporations would be where they are at home
—and that, it was concluded, certainly is not the case for
a representation office (as in Kiobel) or where a company
may have “substantial” business interests (as in Dazmler).
Thus, a different formulation will probably need to be
determined in order for this provision to be in line with
current practice under international and European law.

In addition to the issue of jurisdiction, article 9
addresses the issue of prevention, which is a step for-
ward in ‘hardening’ the corporate human rights due di-
ligence requirement established under the UN Guiding
Principles on Business and Human Rights. Through
this provision —where the different steps of human ri-
ghts due diligence are spelled out in detail, and com-
plemented with some other requirements that have
consolidated under domestic or regional law, such as
non-financial reporting requirements, or the use of le-
verage in supply chains and contractual relations—, the

Chairmanship of the IGWG takes a step forward in hi-
ghlighting the need for a debate on the domestic law
mreasures that need to be adopted, in order for States
and businesses to comply with Pillars 1 and 2 of the
UNGPs. Considering the measures already in place in
France, as well as in other countries in relation to non-
-financial reporting, this provision may cause States to
act at the domestic level to consider these elements as
necessary reforms in their legislation, which could thus
contribute to raise the profile of this provision as one
of the central additions that could be made by the draft
instrument.

A potentially contentious article of the draft instru-
ment will be article 10 on legal liability. While its in-
clusion in the Elements paper was welcomed, the idea
of providing specific instructions to States on how and
what steps will need to be taken may prove counterpro-
ductive, particulatly considering the opposition mani-
fested by some States during the third session vis-a-vis
their own legal traditions and principles. Particulatly on
the issue of criminal liability —where the text provides
that “State Parties shall provide measures under domestic law
to establish criminal liability for all persons with business
activities of a transnational character...” (emphasis
added)—, the current wording may not necessarily at-
tract much support, especially from States that do not
yet foresee corporate criminal liability in their criminal
codes.”” Another aspect that is particulatly peculiar is
the appearance of the concept of universal jurisdiction
“over human rights violations that amount to crimes”
under draft article 10.11, an aspect that is not present
in relation to civil liability. This is a cutious choice, gi-
ven that potentially most cases involving human rights
abuses by business will not necessarily qualify as a cri-
me, but most —if not all- of them will require at least
some form of reparation as a result of direct or indirect
damages to victims, a situation that would call for the
development of a transnational civil liability regime.

Finally, another interesting point that is raised in ar-
ticle 13 (titled “Consistency with International Law”) is
the issue of trade and investment agreements. Contrary
to the abstract “primacy” idea that was present in the
Elements paper, the draft instrument presents two pro-
visions on that question: first, it states that future trade

50  Nevertheless, draft article 10.12 foresees that in the event that
the legal system of a State does not foresee corporate criminal liabil-
ity, other dissuasive non-criminal sanctions —including administra-
tive sanctions— may be applicable.
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and investment agreements shall not contain provisions
that conflict with the implementation of the draft ins-
trument; second, it mentions that “all existing and futu-
re trade and investment agreements shall be interpreted
in a way that is least restrictive on their ability to respect
and ensure their obligations under the Convention...”
As it can be observed, the first suggestion could be
more easily fulfilled, given that this treaty could impo-
se a future obligation upon State parties to ensure that
they insert clauses in trade and investment agreements
preventing the well-known consequence of “regula-
tory chill”. However, the second provision, requiring a
certain type of interpretation for existing agreements,
appears to be more problematic to put into practice,
especially if those agreements are not in the process of
being renegotiated. In essence, the problem is not only
the restriction on their abilities to respect and ensure
existing international human rights obligations; rather,
it is actually the interpretation made by arbitral tribu-
nals of the behavior adopted by States which would be
contrary to bilateral investment treaties or trade agree-
ments, an aspect that should be addressed in order for
those tribunals to take into account other rules of pu-
blic international law. However, as already discussed, it
remains unclear how this treaty could generate effects
over other legal instruments from a different area of
international law.

As it can be observed from these brief reflections,
the current process of drafting a business and human
rights treaty is starting to crystallize, and with it, nu-
merous possibilities and difficulties will become more
and more apparent. In that sense, it will be especially
important to take into consideration that international
human rights law —as mentioned by Alain Pellet— is a
part of general international law, and as such, it should
take into account the different options —and perhaps
solutions?— that this area of law offers.”’ As Dan Sa-
rooshi mentioned in his course at The Hague Academy
of International Law (in what may be a potentially ap-
propriate metaphor), making tea involves a slow pro-
cess where different elements have to coincide under
the right conditions, but eventually there is a moment
when the time —and tea, of coursel— is right. This begs
the question if, like tea, this is the right time to conso-
lidate norms of international law on a complex subject
matter such as business and human rights, and whether

51  Pellet, Alain, ““Droits-de-’hommisme” et droit international”,
Droits fondamentanx, N°1, 2001, p. 168.

all the different elements are in place to move forward
in such a quest.
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ABSTRACT

Despite the fact that the United Nations Guiding Principles on Business
and Human Rights (UNGPs) have specific provisions that are applicable to
States to ensure that businesses that are owned or controlled by the State, or
that enter into transactions with the State, respect human rights; most scho-
larship, so far, seems to have focused mainly on the corporate responsibili-
ties of privately owned entities to respect human rights. This article secks to
rectify this apparent gap in scholarship by providing an introduction to what
the UNGPs refer to in Principles 4, 5 and 6 as ‘the State-business nexus.” In
this context, this article is composed of five sections and proceeds in the
following manner. The first section introduces the coverage of the State-bu-
siness nexus in the UNGPs. The second section seeks to determine who are
the actors to whom the provisions of UNGPs 4, 5 and 6 may be applicable.
The third section analyses in detail on Principles 4, 5 and 6 and shows how
the UNGPs focus on this issue from three different perspectives. The four-
th section examines the content of the State duty to protect human rights
in the context of the State-business nexus, while the fifth section concludes.

Keywords: Human Rights. UNGPs. State-Business Nexus.

ABSTRACT

Apesar do fato que os Principios Orientadores das Nagbes Unidas so-
bre Empresas e Direitos Humanos (UNGPs) terem disposi¢Oes especificas
que sdo aplicaveis aos Estados para garantir que as empresas que sio de
propriedade ou controladas pelo Estado, ou que realizam transagdes com o
Estado, respeitem os direitos humanos; a maioria dos estudos, até agora, pa-
recem ter se concentrado principalmente nas responsabilidades corporativas
das entidades privadas para respeitar os direitos humanos. O artigo procura
corrigir essa aparente lacuna fornecendo uma introdugdo ao que os UN-
GPs referem nos Principios 4, 5 ¢ 6 como ‘o nexo Estado-empresa’. Nesse
contexto, esse artigo é composto de cinco se¢bes e prossegue da seguinte



maneira. A primeira se¢do introduz a cobertura do nexo
Estado-empresa nos UNGPs. A segunda se¢do procura
determinar quem sao Os atores para 0Os quals as provi-
soes dos PNGs 4, 5 e 6 podem ser aplicaveis. A terceira
secdo analisa em detalhes os Principios 4, 5 € 6 e mostra
como os UNGPs enfocam essa questido de trés pers-
pectivas diferentes. A quarta se¢ao examina o conteido
do dever do Estado de proteger os diteitos humanos no
contexto do nexo Estado-empresa, enquanto a quinta
secao conclui.

Palavras-chave: Direitos humanos. UNGDPs. Nexo Estado-
Empresa

1. INTRODUCTION

1. Since their endorsement in 2011 by the United
Nations Human Rights Council,' the United Nations
Guiding Principles on Business and Human Rights
(UNGPs)? have become the global standard concerning
the protection and respect of human rights in the con-
text of business activities, applicable to both States and
corporations. * Developed under the auspices of the
United Nations (UN), by Professor John Ruggie — then
Special Representative of the Secretary-General Kofi
Annan on the issue of human rights and transnational
corporations — the UNGPs have been generally well re-
ceived by States, businesses, civil society* as well as in
academia,’ despite some criticism concerning their vo-
luntary natutre and certain other design weaknesses.® Gi-

1 UNITED NATIONS. Human Rights Council. Resolution 17/4
buman rights and transnational corporations and other business enterprises,
2011. (A/HRC/RES/17/4)

2 RUGGIE, John G. Guiding principles on business and human rights:
implementing the united nations “protect, respect and remedy”
framework: report of the special representative of the secretary-
general on the issue of human rights and transnational corporations
and other business enterptises. 2011. (A/HRC/17/31)

3 UNITED NATIONS. The corporate responsibility to respect human
rights: an interpretative guide. 2002. (HR/PUB/12/02). p. 1.

4 BUHMANN, Karin. Navigating from “train wreck” to be-
ing “welcomed”: negotiation strategies and argumentative pat-
terns in the development of the UN framework. In. DEVA, Surya;
BILCHITZ, David (Ed.). Human rights obligations of business: beyond
the corporate responsibility to respect. Cambridge: Cambridge Uni-
versity Press, 2013.

5 BERNAZ, Nadia. Business and human rights: history, law and pol-
icy: bridging the accountability gap. Londres: Routlege, 2017. p. 195.
6 DEVA, Surya. Regulating corporate human rights violations: human-
izing business. Londres: Routledge, 2014. p. 110, 112-113; SHAW,
Malcolm N. International law. 7. ed. Cambridge: Cambridge Univ
Press, 2014. p. 182-183.

ven that the journey, which ultimately led to the endor-
sement of the UNGPs by the Human Rights Council,
had been for a long time, characterised by confrontation
and failures,” as witnessed for instance by the lack of
success of the Draft UN Code of Conduct on Trans-
national Corporations® and the UN Norms on the Res-
ponsibilities of Transnational Corporations and Other
Business Enterprises,” Professor Ruggie’s achievement
is by all means remarkable.

2. While the development of ideologies that aimed
to make business act in a responsible manner can be
traced all the way back to the abolitionist movement
of the Atlantic slave trade, which was later followed
by attempts to develop international labour law and by
the criminal prosecution of German industrialists that
supported the Nazis during WWIL' it was the UN-
GPs that not only finally managed to achieve a global
consensus'' on this issue, but ultimately also reopened
a more balanced dialogue seeking to bridge the often
diverging interests of States, businesses and civil socie-
ty.'* Consequently, while the UNGPs do not create any
new legal obligations as such, for either States or for
corporations,” they are nevertheless a key ‘soft law” ins-

7 BERNAZ, Nadia. Business and human rights: history, law and pol-
icy: bridging the accountability gap. Londres: Routlege, 2017. p. 163-
176; ZERK, Jennifer A. Multinationals and corporate social responsibility:
limitations and opportunities in international law. First paperback
edition. Cambridge: Cambridge University Press, 2011. p. 244-266.
8  UNITED NATIONS. Draft UN code of conduct on transnational
corporations. [1983 Version]. Available at: <investmentpolicyhub.
unctad.org/Download/ TreatyFile/2891>.; SAUVANT, Katl P. The
negotiations of the united nations code of conduct on transnational
corporations: experience and lessons learned. The Journal of World
Investment and Trade, v. 16, p. 11-87, 2015. p. 11.

9  UNIVERSITY OF MINNESOTA. Human Rights Library.
Norms on the responsibilities of transnational corporations and other business
enterprises with regard to human rights: E/CN.4/Sub.2/2003/12/Rev.2.
2003.

10 BERNAZ, Nadia. Business and human rights: history, law and
policy: bridging the accountability gap. Londres: Routlege, 2017. p.
17-79.

11 DEVA, Surya. Treating human rights lightly: a critique of the con-
sensus rhetoric and the language employed by the guiding principles:
human rights obligations of business: beyond the corporate respon-
sibility to respect. Cambridge: Cambridge University Press, 2013.
This book chapter adopts a critical perspective on the widely ac-
cepted ‘consensus rhetoric” that is believed to underpin the UNGPs.
12 DEVA, Surya. Treating human rights lightly: a critique of the con-
sensus rhetoric and the language employed by the guiding princi-
ples: human rights obligations of business: beyond the corporate
responsibility to respect. Cambridge: Cambridge University Press,
2013. (n. 6). p. 105.

13 SHAW, Malcolm N. International law. 7. ed. Cambridge: Cam-
bridge Univ Press, 2014. p. 182-183. (n. 6) (‘These Principles Conse
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trument, which is likely to influence in a positive way'*
the conduct of both States and businesses, as far the
integration of human rights considerations within the
ambit their economic activities is concerned. For exam-
ple, the UNGPs have prompted the update of other
soft law instruments such as the OECD Guidelines for
Multinational Enterprises' and the ILO Tripartite De-
claration concerning Multinational Enterptises,'® which
have both integrated the UNGPs in their texts. The ba-
sic architecture of the UNGPs is composed of three
Pillars and 31 Principles. Pillar I contains Principles 1
to 10 and focuses on the State duty to protect human
rights. Pillar I, Principles 11 to 24, deal with the cor-
porate responsibility to respect human rights. Lastly,
Pillar IIT Principles 25 to 31 address both States and
corporations, and clarify that, while it is principally Sta-
tes that have an obligation to ensure that victims of hu-
man rights abuses have access to appropriate remedies,
through State-based judicial and non-judicial mechanis-
ms, businesses are also encouraged to create effective
operational-level grievance mechanisms."”

3. With this general background in mind, it is worthy
of note that, bar a few notable and valuable exceptions,'®

international legal obligations as such...The realm is that of “soft
law”, of expectations, of anticipation not of binding international
(as opposed to national) legal regulation.’)

14 SHELTON, Dinah L. ‘Soft law’, handbook of international
law. Routledge Press, 2008. Available at: ~ <http://papers.sstn.com/
sol3/papets.cfm?abstract_id=1003387>. (‘Non-binding norms or
informal social norms can be effective and offer a flexible and ef-
ficient way to order responses to common problems. They are not
law and they do not need to be in order to influence conduct in the
desired manner.)

15 OECD guidelines for multinational enterprises: 2011 edition. Paris:
OECD Publishing, 2011. p. 31-34.

16 INTERNATIONAL LABOUR ORGANIZATION. Tripartite
declaration of principles concerning multinational enterprises and social policy:
adopted by the Governing Body of the International Labour Of-
fice at its 204th Session (Geneva, November 1977) and amended at
its 279th (November 2000), 295th (March 2006) and 329th (March
2017) Sessions). Geneva: ILO, 2017. p. 3-5.

17 RUGGIE, John G. Guiding principles on business and human rights:
implementing the united nations “protect, respect and remedy”
framework: report of the special representative of the secretary-
general on the issue of human rights and transnational corporations
and other business enterprises. 2011. (A/HRC/17/31). (n. 2). p. 25-
26. Principles 29 and 30.

18  BACKER, Larry Cata. The human rights obligations of State
Owned Enterprises (SOEs): emerging conceptual structures and
principles in national and international law and policy. Ianderbilt
Journal of Transnational Law, v. 51, 2017. Available at: <https://pa-
pers.ssrn.com/sol3/papers.cfmPabstract_id=2980533>.; BACKER,
Larry Cata. Between state, company, and market: a preliminary engage-
ment on the business and human rights obligations of states and
State Owned Enterprises (SOEs). Available at: <https://ssrn.com/

scholarship so far seems to have concentrated largely on
the role that privately-owned transnational corporations

may have had in the creation of certain ‘covernance
y
> 19

£aps,,

coming increasingly important in a globalised world.*

other types of non-State actors are recently be-

In this context, Professor Ruggie noted in 2006, barely

a year after his appointment that:
[W]ays must be found to engage State-owned
enterprises in addressing human rights challenges
in their spheres of operation. They are becoming
increasingly important players in some of the most
troubling industry sectors yet appear to operate
beyond many of the external sources of scrutiny to
which commercial firms are subject.”!

4. As the mandate of the Special Representative
advanced on the topic of business and human rights
generally, so did the coverage of State ownership. For
example, later reports continued to make references to
the challenges associated with the human rights dimen-
sion of State ownership and suggested ways how those
challenges could be tackled.” The importance of this

abstract=2869944>; RAJAVUORI, Mikko. State ownership and the
united nations business and human rights agenda: three instruments,
three narratives. Indiana Journal of Global I egal Studies, v. 23, n. 2, sum-
mer, 2016. p. 665.

19 SIMONS, Penclope; MACKLIN Audrey. The governance gap:
extractive industries, human rights, and the home state advantage.
London: Routledge, 2014. p. 9-21; Zerk (n 7); CLAPHAM, Andrew.
Human rights obligations of non-state actors. Oxford: OUP Oxford, 2006.
p. 195-266.

20 UNITED NATIONS. World investment report 2014: investing in
the SDGs: an action plan. 2014. p. ix; UNITED NATIONS. World
investment report 2017: investment and the digital economy. 2017. p.
30. For example, UNCTAD estimates that there are approximately
1,500 State-owned multinational enterprises that operated outside
their home State and which had a network of more than 86,000 af-
filiates. Furthermore, it should also be noted that sovereign foreign
direct investment accounted for over 11% of the total global foreign
direct investment in 2014. This figure does not however, include
investments made by sovereign wealth funds, whose assets under
management have reached close to USD 7.5trillion as of 2018. For
further information on this see the 2014 UNCTAD World Invest-
ment Report quoted above at page 30.

21 John Ruggie, ‘Promotion and Protection of Human Rights
(Interim Report of the Special Representative of the Secretary-Gen-
eral on the Issue of Human Rights and Transnational Corporations
and Other Business Enterprises)” (2006) E/CN.4/2006/97 20.

22 RUGGIE, John G. State responsibilities to regulate and adjudicate
corporate activities under the united nations core human rights treaties: an
overview of treaty body commentaries: report of the special rep-
resentative of the secretary-general on the issue of human rights
and transnational corporations and other business enterprises.
Kennedy School of Government; Harvard Law Schooll, 2007. (A/
HRC/4/35/Add.1). p. 32-33; John Gerard Ruggie, ‘State Respon-
sibilities to Regulate and Adjudicate Corporate Activities under the
United Nations’ Core Human Rights Treaties (Report of the Special
Representative of the Secretary-General on the Issue of Human
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issue was underlined, for instance, when it was noted
that, by virtue of the connection between the State and
its businesses, States may be held responsible for the
acts of those entities, either under the duty to respect,
if State-owned entities are to be considered as State or-
gans or agents, or under the duty to protect, if Sate-ow-
ned entities ate treated on par with private businesses.”
Ultimately, specific provisions on the State-business ne-
xus were included in UNGPS 4, 5 and 6, as Section 3 of
this article analyses below.

5. Nevertheless, as some recent reports of the UN
Working Group on Business and Human Rights (UN
Working Group) have shown, while in some circums-
tances significant progress has been made by States as

Rights and Transnational Corporations and Other Business Enter-
prises)” (John F Kennedy School of Government 2007) paras 10,
78-80; RUGGIE, John G. Corporations and human rights: a survey of
the scope and patterns of alleged corporate-related human rights
abuse: report of the special representative of the secretary-general
on the issue of human rights and transnational corporations and
other business enterprises. 2008. (A/HRC/8/5/Add.2). p. 9.; RUG-
GIE, John G. Protect, respect and remedy: a framework for business and
human rights: report of the special representative of the secretary-
general on the issue of human rights and transnational corporations
and other business enterprises, John Ruggie. 2008. (A/HRC/8/5).
p. 10-11, 25; RUGGIE, John G. Swmmary of five multi-stakeholder
consultations: report of the special representative of the secretary-
general on the issue of human rights and transnational corporations
and other business enterprises. 2008. (A/HRC/8/5/Add.1). p. 23;
RUGGIE, John G. State obligations to provide access to remedy for human
rights abuses by third parties, including business: an overview of interna-
tional and regional provisions, commentary and decisions (report
of the special representative of the secretary-general on the issue
of human rights and transnational corporations and other business
enterprises. 2009. (A/HRC/11/13/Add.1). p. 33.; RUGGIE, John
G. Business and human rights: further steps toward the operationali-
zation of the “protect, respect and remedy” framework: report of
the special representative of the secretary- general on the issue of
human rights and transnational corporations and other business en-
terptises. 2010. (A/HRC/14/27). p. 7-8; RUGGIE, John G. Guiding
principles on business and human rights: implementing the united nations
“protect, respect and remedy” framework: report of the special rep-
resentative of the secretary-general on the issue of human rights
and transnational corporations and other business enterprises. (n. 2).
p. 9-10; RUGGIE, John G. Human rights and corporate law: trends and
observations from a crossnational study conducted by the special
representative: report of the special representative of the secretary-
general on the issue of human rights and transnational corporations
and other business enterprises. 2011. (A/HRC/17/31/Add.2). p.
26, 30, 33, 40-41.

23 RUGGIE, John G. State responsibilities to regulate and adjudicate
corporate activities under the united nations core human rights treaties: an
overview of treaty body commentaries: report of the special rep-
resentative of the secretary-general on the issue of human rights
and transnational corporations and other business enterprises.
Kennedy School of Government; Harvard Law Schooll, 2007. (A/
HRC/4/35/Add.1). (n. 22). p. 33.

far as the State-business nexus is concerned,? in other
circumstances State officials were not even aware that
the UNGPs applied to entities that are owned or con-
trolled by the State.”” This issue has been succinctly
summarised by Dante Pesce, Chair of the UN Working
Group in the following manner:

Governments are currently sending an incoherent
message to businesses. On the one hand, they
ask private businesses to respect human rights,
and increasingly set out such expectations in law
and policy, on the other hand — barring notable
exceptions — they show no great desire to use
the means at their disposal to ensure that those
enterprises they own or control respect human
rights. It is high time for States to show concrete
leadership, and require the enterprises they own or
control to be role models on human rights. Doing
so is part of States’ international legal obligations,
and it will only reinforce the legitimacy of States’
expectations towards private businesses. Yet these
human rights impacts — and the duties of States to
protect against them — remain largely ignored.

6. The lack of clear guidance concerning the appli-
cation of the UNGPs to State-owned entities was also
noted.” Furthermore, the UN Working Group has also
recently issued recommendations to the G20 Group of
States on how to ensure and advance sustainable supply
chains, making specific reference to the role that States,
as economic actors in their own right, have to play in
this context. Of particular importance is the fact that

24 UNITED NATIONS. Human Rights Concil. Promotion and
protection of all human rights, civil, political, economic, social and cultural
rights, including the right to development: report of the working group on
the issue of human rights and transnational corporations and other
business enterprises on its mission to Brsail: note by the secretariat.
2016. (A/HRC/32/45/Add.1). p. 6; UNITED NATIONS. Human
Rights Concil. Promotion and protection of all human rights, civil, political,
economic, social and cultnral rights, including the right to development: report
of the working group on the issue of human rights and transna-
tional corporations and other business enterprises on its visit to the
Republic of Korea. 2017. (A/HRC/35/32/Add.1). p. 10-12.

25  UNITED NATIONS. Human Rights Concil. Promotion and
protection of all human rights, civil, political, economic, social and cultural
rights, including the right to development: report of the working group on
the issue of human rights and transnational corporations and other
business enterprises on its visit to the Republic of Korea. 2017. (A/
HRC/35/32/Add.1). p. 5.

26 ‘State-Owned Enterprises Must Be “Role Model” in Respect-
ing Human Rights — UN Report” (UN News, 17 June 2016) <htt-
ps://news.un.org/en/story/2016/06/532442-state-owned-entet-
prises-must-be-role-model-respecting-human-rights-un-report>.;
UNITED NATIONS. Human Rights Concil. Promotion and protection
of all human rights, civil, political, economic, social and cultural rights, includ-
ing the right to development: report of the working group on the issue
of human rights and transnational corporations and other business

enterprises. 2016. (A/HRC/32/45). p. 51, 87, 98, 101.
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the UN Working Group has noted that ‘the current lack
of attention paid to the human rights impact and the
responsibilities’ of entities that are connected with the
State and ‘the duty of Governments that own or con-

227

trol them’ in this area is ‘striking’”” This has prompted
the UN Working Group to issue a report with specific
recommendations to States about how to integrate the
UNGPs in the activities and operations of entities that
are owned and controlled by the State.® The contents
of this report will be examined in in Sections 3 and 4 of
this Article, which deal in detail with the content State-
-business nexus under the UNGPs. However, firstly it is
required to determine which actors might fall within the

ambit of the State-business nexus.

2. WHO ARE THE ACTORS THAT FALL WITHIN THE
AMBIT OF THE UNGPs STATE-BUSINESS NEXUS?

7. When performing research on State ownership
and the role of the State as an economic actor, one may
encounter myriad different definitions and terminolo-
gies such as ‘sovereign wealth funds’, ‘government com-
pany’, ‘national oil company’, ‘state trading company’,
‘canalizing agencies’, ‘export credit agencies’, ‘State-
-owned multinational enterprise’, ‘official investment
insurance or guarantee agencies’, ‘development agen-
cies’, ‘development finance institutions’, etc. Even the
term ‘state-owned enterprise’ is considered as providing
only ‘an approximate description of the complexity of
forms and organisations that State companies may as-
sume’ and which have reached ‘an apogee of fantasy
and ingenuity in terminology and legal forms.’” For
example, State-owned multinational enterprises have
been defined by UNCTAD as ‘separate legal entities
established or acquired by governments to engage in
commercial activities, including FDI operations, by way
of having affiliates abroad or engaging in non-equity

27  INSTITUTE FOR HUMAN RIGHTS AND BUSINESS
(IHRB). Letter to the Members of the G20 Employment Working Group.
24 mar. 2017. p. 6.

28  Leading by Example: The State, State-Owned Enterprises and
Human Rights (UNITED NATIONS. General Assembly. Human
Right Council. Leading by example: the state, state-owned enterprises
and human rights: report of the working group on the issue of hu-
man rights and transnational corporations and other business enter-
prises. 2016. (A/HRC/32/45)

29 TONINELLI, Pierangelo Maria. The rise and fall of state-owned
enterprise in the western world. Cambridge: Cambridge University Press,
2000. p. 4-5.

modes’ and in which the government has at least a 10
percent ownership share.”’ Sovereign wealth funds are
‘funds established, owned and controlled by local or
central governments’, and which acquire ‘equity inte-
rests in companies listed in international markets, ope-
rating in sectors considered as strategic by their country
of incorporation” Sovereign wealth funds are some
of the largest and most important economic actors that
exist today”” and they have played a key role in the stabi-
lisation of the markets during the 2007 financial crisis.”
Export credit agencies are ‘publicly funded and gover-
nment-owned “institutions that support and subsidize
national trade and investment activities, particularly in
developing and emerging markets.””** National oil com-
panies are also extremely important economic actors
in this context, since they own and control the world
energy supply,” and their activities are not necessatily
limited to operations within national borders.”

8. Despite their varied terminology, and the fact
that some of those entities engage in economic activi-
ties directly, as State-owned enterprises and national oil
companies do, while others are only passive investors

30  UNITED NATIONS. World investment report 2017: investment
and the digital economy. 2017. (n. 20). p. 30.

31 BASSAN, Fabio. The law of sovereign wealth funds. Edward Elgar,
2011. p. 32.

32 SOVEREIGN wealth fund rankings: SWFEI: Sovereign Wealth
Fund Institute. Available at: <https://www.swfinstitute.org/sover-
cign-wealth-fund-rankings/>. For example, as of 20 June 2018, the
assets under the management of sovereign wealth funds has reached
USD 7,861.65 trillion.

33  BACKER, Larry Cata. Sovereign investing in times of crisis:
global regulation of sovereign wealth funds, state owned enterprises
and the chinese experience. Transnational Law & Contemporary Prob-
lems, v. 19, n. 1, 2009. p. 4, 15.

34 CAN, Ozgiir; SECK, Sara L. The legal obligations with respect to
human rights and export credit agencies: final legal discussion paper: july
2006. Ottawa: Halifax Intiative Coalition, 2006. p. 23. Available at:
<http://www.halifaxinitiative.org/content/legal-obligations-re-
spect-human-rights-and-export-credit-agencies-june-23-2006>. Ac-
cessed: 20 jun. 2018; GIANTURCO, Delio E. Export credit agencies:
the unsung giants of international trade and finance. Santa Barbara:
Greenwood Publishing Group, 2001. p. 1.

35  HULTS, David R.; VICTOR, David G.; THURBER, Mark
(Ed.). Oil and governance: state-owned enterprises and the world en-
ergy supply. Cambridge: Cambridge University Press, 2012. p. 3.

36 NATIONAL oil companies: beyond boundaries, beyond bor-
ders: an emerging class of multinational oil companies is changing
the competitive landscape. Available at:  <http://www.bain.com/
publications/articles/national-oil-companies-beyond-boundaries.
aspx>.; Mohammed Aly Sergie, ‘Qatar Petroleum Expanding Over-
secas With Focus on Production’ (Bloomberg.com) <http://www.
bloomberg.com/news/articles/2015-06-23/ qatar-petroleum-eyes-
foreign-expansion-after-restructuring™>. Accessed: 7 Nov. 2015.
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in other entities, as is the case for sovereign wealth fun-
ds and export credit agencies, all those entities share a
common characteristic: a sovereign State owns them.
From the perspective of the UNGPs this is an impor-
tant issue given that initially Professor Ruggie only re-
ferred to ‘State-owned enterprises’, in his first report
that included references to what would ultimately be-
come Principles 4, 5 and 6 of the State-business nexus.
" Based on this, could it be the case that the UNGPs
only apply to State-owned enterprises, thus excluding
from its sphere of applications any other entities that
are State-owned, such as sovereign wealth funds or ex-
port credit agencies? While a recent report prepared
by the UN Working Group focuses mainly on State-
-owned enterprises, it also notes that sovereign wealth
funds, export credit agencies and other similar entities
can have the potential to impact human rights.”® Fur-
thermore, Principle 4 of the UNGPs refers to ‘business
enterprises that are owned or controlled by the State or
that receive substantial support and services from State
agencies such as export credit agencies and official investment
insurance or gnarantee agencies.’” The Commentary to the
UNGPs further clarifies that the UNGPs are applica-
ble to ‘business enterprises controlled by the State’ and also to
‘a range of agencies linked formally or informally to the
State’ and which ‘may provide support and services to
business activities.” Consequently, this means that the
UNGPs would apply to all entities that are owned and
controlled by the State, regardless of the formal way in
which those entities are legally structured. As such, for
the remainder of this article, all entities that are owned
or controlled by the State, will be simply referred as Sta-
te-owned entities (SOEs). This approach thus seeks to
overcome, what certain leading scholars have called the

37  RUGGIE, John G. Promotion and protection of human rights: in-
terim report of the special representative of the secretary-general
on the issue of human rights and transnational corporations and
other business enterprises. 2006. (E/CN.4/2006/97). p. 20.

38  ‘Leading by Example: The State, State-Owned Enterprises and
Human Rights (UNITED NATIONS. Human Rights Concil. Pro-
motion and protection of all human rights, civil, political, economic, social and
cultural rights, including the right to development: report of the working
group on the issue of human rights and transnational corporations
and other business enterprises. 2016. (A/HRC/32/45)" (n. 28) p.
6-7.

39  RUGGIE, John G. Guiding principles on business and human rights:
implementing the united nations “protect, respect and remedy”
framework: report of the special representative of the secretary-
general on the issue of human rights and transnational corporations
and other business enterprises. (n. 2). p. 9.

‘mania for compartimentalisation’,*

that is encountered
when one deals with the regulation of State ownership,
despite the fact that such ‘compartimentalisation’ can

only be justified for ‘static purposes.!

9. This makes sense, because the State, as an econo-
mic actot, should be a model corporate citizen, regar-
dless of the way in which the entity, though which the
State conducts the economic activity in that particular
case, is ultimately structured from a legal point of view.
To be sure, there will be differences in how the UNGPs
would be implemented in the operations of sovereign
wealth funds (since these entities operate principally as
passive investors), when compared to the implementa-
tion of the UNGPs in the activities of a State-owned
enterprise. For example, State-owned enterprises could
have on-the-ground operations in conflict-affected
areas and Principle 7 of the UNGPs specifically addres-
ses the risk of gross human rights abuses in this situa-
tion, by requiring engagement with the business enter-

ptises from ‘the eatliest stage possible.*

3. THReE PERSPECTIVES ON THE UNGPs AnD
THE STATE-BUSINESS NEXUS

10. The UNGPs ofter three perspectives on the Sta-
te-business nexus in Pillar I; Principles 4, 5 and 6, under
the State duty to protect human rights. The first perspective
is that covered by Principle 4 of the UNGPs and which
states that:

States should take additional steps to protect against
human rights abuses by business enterprises that are
owned or controlled by the State, or that receive substantial
support and services from State agencies such as export
credit agencies and official investment insurance or
guarantee agencies, including, where appropriate,
by requiring human rights due diligence.”

40  BACKER, Larry Cata. The human rights obligations of State
Owned Enterprises (SOEs): emerging conceptual structures and
principles in national and international law and policy. IVanderbilt
Journal of Transnational Law, v. 51, 2017. Available at: <https://pa-
pers.sstn.com/sol3/papers.cfmPabstract_id=2980533>. p. 12.

41 BOLTON, Patrick; SAMAMA, Frederic; STIGLITZ, Joseph
E. (Ed.). Sovereign wealth funds and long-term investing. New York: Co-
lumbia University Press, 2012. p. 210.

42 BACKER, Larry Cata. Corporate social responsibility in weak
governance zones. Santa Clara J. Int] 1. v. 14, n. 297, p. 297-323,
2016. Available at: <http://digitalcommons.law.scu.edu/scujil/
vol14/iss1/10>. See in this context also Principle 7 of the UNGPs.
43 RUGGIE, John G. Guiding principles on business and human rights:
implementing the united nations “protect, respect and remedy”
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11. Consequently, Principle 4 of the UNGPs
addresses the State ownership function directly as well
as /ndirectly. The role of the direct State ownership func-
tion is evidenced by the first half of Principle 4, which
provides that States must take ‘additional steps to pro-
tect against human rights abuses’ by all businesses that
have a connection with the State, either by virtue of
the fact that the State owns that business, or in circums-
tances where the State controls that entity. The focus on
ownership and control means that the approach taken
by the UNGPs in this context is broad and — to a cer-
tain extent — mirrors the rules of State responsibility
found in general international law, as codified by the
ILC Articles,* as discussed further below. For example,
the fact that States may be held responsible for human
rights violations that have been perpetrated by entities
that engage in business activities on behalf of the Sta-
te, is well established and undisputed, as among others,
the jurisprudence of the European Court of Human
Rights shows.” Nevertheless, State responsibility does
not operate automatically and just because an entity is
owned by a State, it does not mean that a State is directly
responsible for the acts of those entities in all circums-
tances. For State responsibility to arise three elements
must be satisfied. Firstly, there must be an internationally
wrongful act or omission. Secondly, that act or omission
must constitute a breach of an international obligation of the
State in question. Thirdly, the international wrongful act
must be attributable to the State under the international
law rules of State responsibility, as codified by the ILC
Articles. As far as the first element is concerned, Arti-
cle 1 of the ILC Articles states that ‘every international
wrongful act entails the international responsibility of
that State.” In this context, the net is cast wide and Sta-
te responsibility could atise for any acts or omissions that
may be contrary to the obligations of that State under
international law, zzcluding human rights violations.* The
second element is satisfied if a breach of an internatio-

framework: report of the special representative of the secretary-
general on the issue of human rights and transnational corporations
and other business enterprises. (Emphasis added.). p. 9.

44 DRAFT articles on responsibility of states for internationally
wrongful acts. 2001.

45  CASE of Heinisch v Germany. ECtHR, 2008. (Application
n. 28274/08, Judgment 21 July 2011); CASE of Fadeyeva v Russia.
ECHR, 2005. (Application n. 55723/00, 9 June 2005); CASE of
Dubetska & ors v Ukraine. ECHR, 2003. (Application n. 30499/03);
CASE of Yershova v Russia. ECHR, 2004. (Application n. 1387/04,
8 April 2010)

46 CRAWFORD, James. State responsibility: the general part. Cam-
bridge: Cambridge Univ. Press, 2014. (1. Paperback ed.). p. 219-220.

nal obligation occurs in that case. Article 12 of the ILC
Articles states that a breach is an ‘act or omission’ which
‘is not in conformity with what is required of it by that
obligation.™’

12. As far as attribution is concerned — and thus the
satisfaction of the third element — the ILC Articles have
specific provisions that deal with attribution in Articles
4,5 and 8.% Under Article 4 of the ILC Articles, attribu-
tion is based on the sfazus of an entity as a State organ.
In this circumstance, if a SOE is given the status of a
State organ under the domestic law of a given State,” or
is found to act as a de facto State organ,” all the acts of
that entity will be automatically attributable to the State,
without any further inquiry, by virtue of the operation
of the principle of the unity of the State, all the acts of
the various organs, agencies and instrumentalities are
considered to be ultimately those of the State in ques-
tion.”! However, it should also be recalled that under the
ILC rules of State responsibility, mere ownership alone
by the State of a SOE is not sufficient to attribute the
acts of that entity to the State in question or to make it a
State organ® because, in international law, separate legal

47 UNITED NATIONS. International Law Commission. Draft
articles on responsibility of states for internationally wrongful acts, with com-
mentaries. 2008. Available at: <http://legal.un.org/ilc/texts/instru-
ments/english/commentaries/9_6_2001.pdf>. p. 55. (‘The phrase
“not in conformity with” is flexible enough to cover the many dif-
ferent ways in which an obligation can be expressed, as well as the
various forms which a breach may take.’)

48  DRAFT articles on responsibility of states for internationally
wrongful acts. 2001. (n. 44); UNITED NATIONS. International
Law Commission. Draft articles on responsibility of states for internation-
ally wrongfiul acts, with commentaries. 2008. Available at: <http://legal.
un.org/ilc/texts/instruments/english/commentaries/9_6_2001.
pdf>. p. 38-49.

49 UNITED NATIONS. International Law Commission. Draft
articles on responsibility of states for internationally wrongful acts, with com-
mentaries. 2008. Available at: <http://legal.un.org/ilc/texts/instru-
ments/english/commentaties/9_6_2001.pdf>. p. 42. The Com-
mentary clarifies that the term ‘person or entity’ is used in the
broadest sense to include ‘any person or entity.

50  UNITED NATIONS. International Law Commission. Draft
articles on responsibility of states for internationally wrongful acts, with com-
mentaries. 2008. Available at: <http://legal.un.org/ilc/texts/instru-
ments/english/commentaries/9_6_2001.pdf>. (‘The State ‘cannot
avoid responsibility for the conduct of a body which does in truth
act as one of its organs merely by denying it that status under its
own law [and consequently,] each case will have to be dealt with on
the basis of its own facts and circumstances.’)

51  UNITED NATIONS. International Law Commission. Draft
articles on responsibility of states for internationally wrongful acts, with com-
mentaries. 2008. Available at: <http://legal.un.org/ilc/texts/instru-
ments/english/commentaries/9_6_2001.pdf>. p. 35.

52 Jaemin Lee, ‘State Responsibility and Government-Affiliated
Entities in International Economic Law: The Danger of Blurring
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personality is generally observed, bar a finding of fraud
or other malfeasance.”® Consequently, with the focus in
the UNGPs being on ownership and contro/ Principle 4
would apply to all SOEs that are owned by the State.
This ultimately means that States would have to ensu-
re they take ‘additional steps to protect against human
rights abuses’ in all circumstances, including in cases
where the State is merely a shareholder and does not ac-
tually exercise any control over the business in question.

13. Attribution under Article 5 is based not on status,
but on the exervise of governmental anthority. Under Arti-
cle 5 what is important is the exercise of governmental
authority in that particular instance. Given that States
can delegate the performance of certain activities that
ultimately involve the exercise of governmental autho-
rity — such as policing and the maintenance of security
and which are increasingly being performed by private
entities — it was felt that States ‘should not be able to
evade their responsibility’ as a matter of international
law, by delegating those functions to privately-owned
entities.’* Consequently, under Article 5 of the ILC Ar-
ticles, States can be responsible for the acts or omis-
sions of fully private, as well as State-owned entities, as
long as in that particular instance, there was an exercise
of governmental authority. The provisions of Article 5
of the ILC are thus mirrored by Principle 5 of the UN-
GPs which, as discussed below, was designed to ensure
that States exercise adequate oversight over all man-
ner of entities (including private entities) that may be
exercising elements of governmental authority, in cases
where, for instance, previously State-owned businesses
and functions associated with the State, such as the pro-
vision of basic services, have been privatised.

14. Under Article 8 of the ILC Articles, and which
is likely to cover most SOEs, States are responsible for
the acts or omissions of the entities that are under the

the Chinese Wall between ‘State Organ’and ‘Non-State Organ’as
Designed in the ILC Draft Articles’ (2015) 49 Journal of World
Trade 117, 117.

LEE, Jaemin. State responsibility and government-affiliated entities
in international economic law: the danger of blurring the chinese
wall between ‘state organ’and ‘non-state organ’as designed in the ilc
draft articles. Journal of World Trade, v. 49, Issue 1, 2015. p. 117.

53  CASE Concerning Barcelona Traction, Light and Power Com-
pany, Limited: Belgium v Spain. Judgment, ICJ Reports 1970. p. 3.
[56].

54 UNITED NATIONS. International Law Commission. Draft
articles on responsibility of states for internationally wrongful acts, with com-
mentaries. 2008. Available at: <http://legal.un.org/ilc/texts/instru-
ments/english/commentaries/9_6_2001.pdf>. p. 42.

direction and control of the State thus reflecting the ele-
ment of control present in Principle 4 of the UNGPs.
While the tests for attribution of acts or omissions that
may fall under the scope of Article 8 of the ILC is ba-
sed on ‘effective control’ being exercised over the entity
in question — and which as indicated in jurisprudence
is exceedingly onerous®™ — some scholars have noted
that a lower standard of control may be required un-
der international human rights law.>* For example Leo
R. Hertzberg, Ulf Mansson, Astrid Nikula and Marko and
Tuovi v Finland was a case heard by the Human Rights
Committee under Article 19 of the International Cove-
nant on Civil and Political Rights (ICCPR) (freedom of
expression), Articles 1 (right of the to receive commu-
nications from a State party) and Article 2 (exhaustion
of domestic remedies) of the Optional Protocol of the
ICCPR.”" The authors of the Communication complai-
ned that the Finnish authorities, including organs of the
State-owned and controlled Finnish Broadcasting Com-
pany, interfered with their right to freedom of expres-
sion by imposing sanctions or censoring participants in
radio and TV programmes that dealt with homosexua-

55 INTERNATIONAL COURT OF JUSTICE. Military and para-
military activities in and against Nicaragna: Nicaragua v United States
of America. Merits, Judgment ICJ Reports 1986. p. 14. [116]; AP-
PLICATION of the International Convention on the Elimination
of All Forms of Racial Discrimination: Georgia v Russian Federation.
Provisional Measures (No 2008/35). 15 oct. 2008. [400]. (For exam-
ple, in Nicaragua, the International Court of Justice said that: The
Court has taken the view ... that United States participation, even
if preponderant or decisive, in the financing, organizing, training,
supplying and equipping of the contras, the selection of its military
or paramilitary targets, and the planning of the whole of its op-
eration, is still insufficient in itself, on the basis of the evidence in
the possession of the Court, for the purpose of attributing to the
United States the acts committed by the contras in the course of
their military or paramilitary operations in Nicaragua. All the forms
of United States participation mentioned above, and even the gen-
eral control by the respondent State over a force with a high degree
of dependency on it, would not in themselves mean, without further
evidence, that the United States directed or enforced the perpetra-
tion of the acts contrary to human rights and humanitarian law al-
leged by the applicant State. Such acts could well be committed by
members of the contras without the control of the United States.
For this conduct to give rise to legal responsibility of the United
States, it would in principle have to be proved that that State had
effective control of the military or paramilitary operations of which
the alleged violations were committed.)

56  MCCORQUODALE, Robert. The impact of international
human rights law on state responsibility. In: KAMMINGA, Menno;
SCHEININ, M. (Ed.). The impact of human rights on general international
Jaw. Oxford: Oxford University Press, 2009. p. 235-254.

57  HERTZBERG, Leo et al. V. Finland: communication n.
61/1979, UN Doc CCPR/C/OP/1 (1985), at page 124, paragraph
91). University of Minnesota, [1985].
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lity. In its analysis of the merits of the Communication,
the Human Rights Committee started ‘from the premi-
se that the State party is responsible for the action of
the Finish Broadcasting Company (FBC), in which the
State holds a dominant stake (90 percent) and which
is placed under specific government control.”™® While
ultimately the Human Rights Committee held that there
was no violation in this case, it is interesting to note that
it started its analysis from the premise that by virtue of its
State ownership of the FBC, Finland was responsible
its actions.

15. Another important point to consider is the fact
that UNGP 4 seems to focus on ownership broadly, whi-
ch means that Principle 4 would be equally applicable in
cases where the State is the full or majority owner of a
SOE, as well as in those cases where the State is a mino-
rity shareholder. The focus in the second half of Prin-
ciple 4 of the UNGPs on the indirect State ownership
function reinforces this conclusion. That is, Principle
4 of the UNGPs would be applicable not only where
the State owns or controls a given entity, but also in cases
where completely independent business entities receive
support and services from a SOE. The Commentaries to
the UNGPs clarify this when they state that:

Where these agencies do not explicitly consider
the actual and potential adverse impacts on
human rights of beneficiary enterprises, they
put themselves at risk — in reputational, financial,
political and potentially legal terms — for supporting

such harm, and they may add to the human rights
challenges faced by the recipient State.”

16. The second perspective on the State-business nexus
is provided by Principle 5 of the UNGPs and provides
that ‘States must exercise adequate oversight in order to
meet their international human rights obligations when
they contract with, or legislate for, business enterprises
to provide services that may impact on upon the enjoy-

206!

ment of human rights.”® Although not directly apparent

58 HERTZBERG, Leo et al. V. Finland: communication n.
61/1979, UN Doc CCPR/C/OP/1 (1985), at page 124, paragraph
91). University of Minnesota, [1985].

59  RUGGIE, John G. Guiding principles on business and human rights:
implementing the united nations “protect, respect and remedy”
framework: report of the special representative of the secretary-
general on the issue of human rights and transnational corporations
and other business enterprises. (n. 2). p. 9.

60  RUGGIE, John G. Guiding principles on business and human rights:
implementing the united nations “protect, respect and remedy”
framework: report of the special representative of the secretary-
general on the issue of human rights and transnational corporations
and other business enterprises. (n. 2). p. 9.

from its text, the Commentary explains that Principle 5
applies to those situations where the State has privati-
sed the delivery of certain services ‘which may have an
impact upon the enjoyment of human rights’, meaning
that States must adequately oversee the activities of
those enterprises by providing ‘adequate independent

! Conse-

monitoring and accountability mechanisms.
quently, this shows that the State was once an owner,
but has, in the meantime, privatised the provision of
certain services, does not seem to dilute or diminish the
obligations that States have to continually regulate and
oversee those entities. The approach of Principle 5 of
the UNGPs resonates with a considerable amount of
academic research that has been undertaken concerning
the adverse affects that privatisation could have on hu-
man rights, especially in sectors such as the provision of
basic services, health, education, social security:
Taking into account this idea of the state as the
ultimate entity vested with human rights obligations,
it is obvious that the state has the duty to impose
limits and conditions upon privatisations. This duty
leads to the need to take a human rights approach
to privatisation; human rights concerns must be
present in every process of privatisation from the
very beginning. There are two aspects in which
the state can take part; first of all, the decision to
privatise a given service that affects human rights
obligations and second, the functioning of the
service once it has been privatised.®

17. The third and last perspective on the State-business
nexus is dealt with in Principle 6 of the UNGPs, which
states that ‘States should promote respect for human
rights by business enterprises with which they conduct

RUGGIE, John G. Guiding principles on business and human rights: im-
plementing the united nations “protect, respect and remedy” frame-
work: report of the special representative of the secretary-general
on the issue of human rights and transnational corporations and
other business enterprises. (n. 2). p. 10.

RUGGIE, John G. Guiding principles on business and human rights: im-
plementing the united nations “protect, respect and remedy” frame-
work: report of the special representative of the secretary-general
on the issue of human rights and transnational corporations and
other business enterprises. (n. 2).

61  RUGGIE, John G. Guiding principles on business and human rights:
implementing the united nations “protect, respect and remedy”
framework: report of the special representative of the secretary-
general on the issue of human rights and transnational corporations
and other business enterprises. (n. 2).

62  FEYTER, Koen de; ISA, Felipe Gomes. Privatisation and hu-
man rights in the age of globalisation. [S.1.]: Intersentia, 2005. (Maastricht
Series in Human Rights). p. 18; LUSTIG, Doreen; BENVENISTI,
Eyal. The multinational corporation as ‘the good despot’. the democratic
costs of privatisation in global settings. 2013. Available at: <http://
globaltrust.tau.ac.il/publications>.
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26.

commercial transactions.”” The scope of Principle 6
can be ascertained from the Commentary again, which
draws attention to the fact that States conduct a ‘variety
of commercial transactions with business enterprises,
not at least through their procurement activities.” The
fact that the focus is on the wzality of the commercial
transactions in which a State may enter can be inferred
from the use of the words %ot at least’ present in the
Commentary to the UNGPs. Thus, while the UNGPs
acknowledge that procurement activities is one of the
main forms in which States may engage with ozher bu-
sinesses in commercial transactions, procurement is not
by any means the only such method. For instance, Sta-
tes may enter into a multitude of commercial transac-
tions as vendors of raw materials, or they may provide
products (such as bonds or currencies) and services
(such as labour) to businesses generally.** Those tran-
sactions would also fall within the ambit of Principle
6. For example, one way through which States could
practically implement the requirement of Principle 6 of
the UNGPs is by ensuring that adequate consideration
is given to human rights risks by integrating relevant
contractual clauses in all contracts to which the State or
SOEs ate parties.”” That being said, procutement is still
one of the main areas through which States can ultima-
tely influence the conduct of other businesses, as far as
the integration of human rights considerations in their
activities is concerned, simply because State bureaucra-

63 RUGGIE, John G. Guiding principles on business and human rights:
implementing the united nations “protect, respect and remedy”
framework: report of the special representative of the secretary-
general on the issue of human rights and transnational corporations
and other business enterprises. p. 10.

RUGGIE, John G. Guiding principles on business and human rights: im-
plementing the united nations “protect, respect and remedy” frame-
work: report of the special representative of the secretary-general
on the issue of human rights and transnational corporations and
other business enterprises. p. 9.

RUGGIE, John G. Guiding principles on business and human rights: im-
plementing the united nations “protect, respect and remedy” frame-
work: report of the special representative of the secretary-general
on the issue of human rights and transnational corporations and
other business enterprises. (n. 2).p. 9. (Emphasis added.)

64  INSTITUTE FOR HUMAN RIGHTS AND BUSINESS.
State of play: human rights in the political economy of states: avenues
for application. IHRB, 2014. Available at: <https://www.ihrb.org/
pdf/2014-03-18_State-of-Play_HR-Political-Economy-States.pdf>.
65 RUGGIE, John G. Principles for responsible contracts: integrating
the management of human rights risks into state-investor contract
negotiations: guidance for negotiators: report of the special repre-
sentative of the secretary- general on the issue of human rights and
transnational corporations and other business enterprises. 2011 (A/
HRC/17/31/Add.3)

cies are some of the largest consumers of goods and
services. For example, worldwide public procurement
is worth EUR 1 trillion per year in trade flows, while in
the EU alone, this figure amounts to EUR 425 billion,
or approximately 3.4% of EU GDP. The EU Public
Procurement Directives®” are some of the latest efforts
to ensure that Member States ‘implement a range of
preventative, monitoring and capacity building actions,
necessary to respond to the expectations’ laid out in the
UNGPs.® The EU Public Procutement Directives seck
to integrate human rights considerations across all pha-
ses of the procurement process, such as in pre-tender
and in the market engagement phases, in the technical
specifications phase, and in the selection, award and
contracting phases. For example, all bidders that have
failed to pay the required social security contributions,*
or that have been convicted of child labour or other
forms of trafficking,” or that do not comply with envi-
ronmental, social and labour law obligations would be
excluded from the tender process.”

18. This section has analysed the State-business ne-
xus as covered by Principles 4, 5 and 6 of the UNGPs.
It has shown that, by offering three perspectives on the
State-business nexus, the UNGPs approach this con-
cept very broadly. This approach is to a certain extent
mirrored by the ILC Articles, which also seek to en-
sure that States are unable to avoid accountability by
delegating functions that are normally associated with
the State or through the outright control of private en-

66  INSTITUTE FOR HUMAN RIGHTS AND BUSINESS.
Protecting rights by purchasing right: the human rights provisions, op-
portunities and limitations under the 2014 EU public procurement
directives. IHRB: London, 2015. (Occassional paper series paper
number 3). p. 8.

67 DIRECTIVE 2014/23/EU of the European Patliament and
of the Council of 26 February 2014 on the award of concession con-
tracts [OJ L 94/1 (28 March 2014) (the “Concessions Directive”)]
20142014; DIRECTIVE 2014/24/EU of the European Parliament
and of the Council of 26 February 2014 on public procurement and
repealing Directive 2004/18/EC [O] L 94/65 (28 March 2014) (the
“Public Sector Ditective”)]. 2014; DIRECTIVE 2014/25/EU of
the European Parliament and of the Council of 26 February 2014
on procurement by entities operating in the water, energy, transport
and postal services sectors and repealing Directive 2004/17/EC [O]
L. 94/243 (28 Match 2014) (the “Utilities Directive”)].

68  Institute for Human Rights and Business (n. 67) 9.

69  Public Sector Directive Art. 57(2); Recital 105 and 106 of the
Utilities Directive; Art. 38(5) of the Concessions Directive.

70  Public Sector Directive Art. 57(1)(f); Utilities Directive Art. 80;
Art. 38(4)(f) of the Concessions Directive.

71 Public Sector Directive Art. 57(4)(a); Utilities Directive Art.
80; Art. 38(7)(a) of the Concessions Directive.

BARNES, Mihaela Maria. The United Nations guiding principles on business and human rights, the State Duty to protect human rights and the State-business nexus. Revista de Direito Internacional,

= Brasilia, v. 15, n. 2, 2018 p. 41-63

w



tities. Under the UNGPs, the State has a duty to take
‘additional steps’ to ensure that the businesses that are
directly and indirectly connected with the State protect
against human rights abuses (UNGP Principle 4). Fur-
thermore, just because a State was once the owner of a
business does not mean that the obligations of the State
to ensure that adequate oversight with regard to human
rights, ended on the moment of privatisation (UNGP
Principle 5). Consequently, States’ obligations in this
context are continuous. States should also ensure that
other businesses with whom they conduct commercial
transactions respect human rights, and for this purpose
the net is cast wide to include the #ozality of the commercial
transactions to which States or SOEs may become parties
as vendors or purchasers (UNGP Principle 06).

4. THE CONTENT OF THE STATE DUTY TO PROTECT
HUMAN RIGHTS IN THE CONTEXT OF THE STATE-
BUSINESS NEXUS

19. Having considered the range of actors to whom
the State-business nexus may be applicable, as well as
the scope of this concept, which was approached from
three perspectives, this section seeks to further analyse
the content of the State duty to protect human rights in
the context of the State-business nexus. For this purpo-
se it will argue that the content of the State duty to pro-
tect human rights in the context of the State-business
nexus is composed of two elements. The first element
is the requirement to take ‘additional steps’ to protect
against human rights abuses by businesses that are con-
nected directly or indirectly with the State. The second
element requires States to ensure that SOEs perform
human rights due diligence on all their operations and
activities, an element that could be considered as for-
ming an integral part of the States’ broader due dili-
gence obligation to prevent human rights violations and
which is generally required by international law..

4.1.The first element: the requirement to take
‘additional steps’ by States as far as their SOEs
are concerned

20.It should be noted that when the State-business
nexus is considered, apart from UNGPs 4, 5 and 6, it is
clear that other Principles may come into play, such as
the foundational principles outlined in UNGP 1, which

deals with the general State duty to protect human ri-
ghts; UNGP 2 which requires States to ensure that the
‘expectation’ that all business enterprises domiciled in
their territory and/or jurisdiction respect human rights
throughout their operations (a Principle which, through
its policy-setting function, has the potential to influence
corporate culture); UNGP 3, which sets out the State’s
general regulatory and policy function; and UNGP 8,
which urges States to ensure that adequate ‘policy co-
herence is achieved vertically as well as horizontally.
For example, the Commentary to the UNGP clarifies
the meaning of the expected policy coherence in the
following way:
Vertical policy coherence entails States having the
necessary policies, laws and processes to implement
their international human rights law obligations.
Hotizontal policy coherence means supporting
and equipping departments and agencies, at both
the national and subnational levels, that shape
business practices — including those responsible for
corporate law and securities regulation, investment,
export credit and insurance, trade and labour — to

be informed of and act in a manner compatible
with the Governments” human rights.”

21. But bearing in mind that in the context of the
State-business nexus, States must take ‘additional steps’
to ensure that the entities that are directly or indirectly
connected with the State do not perpetrate human ri-
ghts abuses, what is the ultimate meaning of this term?
What sort of ‘additional steps’ must States take in this
regard that they would not usually have to take in the
context of all corporations that are domiciled in their
territory or jurisdiction? Does the inclusion of the re-
quirement for ‘additional steps’, within the ambit of
Principle 4 of the UNGPs, mean that more is expected
from States? While there is nothing in scholarship that
explicitly deals with this question, or anywhere in the
UNGPs, the UN Working Group has dealt with this
issue from two perspectives.

22. Firstly, during 2015 and 2016, the Working Group
issued a report to the Human Rights Council that that
focused on the State duty to protect human rights in the
context of the State-business nexus titled ‘Leading by
example — The State, State-owned enterprises, and Hu-

72 RUGGIE, John G. Guiding principles on business and human rights:
implementing the united nations “protect, respect and remedy”
framework: report of the special representative of the secretary-
general on the issue of human rights and transnational corporations
and other business enterprises. (n. 2). p. 12.
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man Rights’ (‘Report’).” This Report gives the following
reasons why ‘additional steps’ must be taken by States in
this area: ‘policy coherence, legal obligations, reputation
and credibility””* While the issue of policy coherence
and the State’s legal obligations as a matter of interna-
tional law in light of the ILC Articles have already been
covered above, as far as reputation and credibility are
concerned, the situation can be framed by asking the
following question: if States are unwilling to ensure that
the businesses that they own or control, or with whom
they engage in commercial transactions respect human
rights, then how could States expect any better from the
private sector? In this context, this Report outlines the
normative and policy framework that should underpin
State action in relation to human rights, by examining
the State duty to protect,” the corporate responsibility
to respect human rights,” the link between corporate
governance and human rights,”” urges SOEs to ‘lead by
example’ and makes suggestions how the requirement
to take ‘additional steps’ might be operationalized.”
The mechanics for operationalising the ‘additional
steps’ focus on specific areas that target mainly issues
of strategy and corporate governance. For example, the
Report suggests that Sates: (i) set out clearly what ex-

73 UNITED NATIONS. Human Rights Concil. Promotion and
protection of all human rights, civil, political, economic, social and cultural
rights, including the right to development: report of the working group on
the issue of human rights and transnational corporations and other
business enterprises. 2016. (A/HRC/32/45)

74 UNITED NATIONS. Human Rights Concil. Promotion and
protection of all human rights, civil, political, economic, social and cultural
rights, including the right to development: report of the working group on
the issue of human rights and transnational corporations and other
business enterprises. 2016. (A/HRC/32/45). p. 1.

75  UNITED NATIONS. Human Rights Concil. Promotion and
protection of all human rights, civil, political, economic, social and cultural
rights, including the right to development: report of the working group on
the issue of human rights and transnational corporations and other
business enterprises. 2016. (A/HRC/32/45). p. 7.

76 UNITED NATIONS. Human Rights Concil. Promotion and
protection of all human rights, civil, political, economic, social and cultural
rights, including the right to development: report of the working group on
the issue of human rights and transnational corporations and other
business enterprises. 2016. (A/HRC/32/45). p. 9.

77 UNITED NATIONS. Human Rights Concil. Promotion and
protection of all human rights, civil, political, economic, social and cultural
rights, including the right to development: report of the working group on
the issue of human rights and transnational corporations and other
business enterprises. 2016. (A/HRC/32/45). p. 10.

78  UNITED NATIONS. Human Rights Concil. Promotion and
protection of all human rights, civil, political, economic, social and cultural
rights, including the right to development: report of the working group on
the issue of human rights and transnational corporations and other

business enterprises. 2016. (A/HRC/32/45). p. 12-21.

pectations they have from SOEs in the area of human
rights and have mechanisms in place to manage those
expectations;” (ii) ensure that the relationship between
the company boards and the State is clarified;* (iii) en-
sure that there are oversight and follow up mechanisms
in place for SOEs;*! (iv) aim for capacity building in this
area;* (v) require human rights due diligence as well as
disclosure, transparency and reporting mechanisms are
put in place;* (vi) ensute effective remedy.** A handful
of States have already started to make changes in this
sense. For example, Sweden has recently changed its
Official State Ownership Policy and has included busi-
ness sustainability among some of its key targets. The
Policy states that ‘State-owned enterprises should act
as role models within the area of sustainable business
and should otherwise behave in a manner that promo-
tes public confidence® The UNGPs as well as other
corporate social responsibility initiatives such as the
OECD Guidelines, Global Compact and the goals of
the Agenda 2030 are specifically integrated in the Swe-

79 UNITED NATIONS. Human Rights Concil. Promotion and
protection of all human rights, civil, political, economic, social and cultural
rights, including the right to development: report of the working group on
the issue of human rights and transnational corporations and other
business enterprises. 2016. (A/HRC/32/45). p. 12.

80  UNITED NATIONS. Human Rights Concil. Promotion and
protection of all human rights, civil, political, economic, social and cultural
rights, including the right to development: report of the working group on
the issue of human rights and transnational corporations and other
business enterprises. 2016. (A/HRC/32/45). p. 14-15.

81  UNITED NATIONS. Human Rights Concil. Promotion and
protection of all human rights, civil, political, economic, social and cultural
rights, including the right to development: report of the working group on
the issue of human rights and transnational corporations and other
business enterprises. 2016. (A/HRC/32/45). p. 16.

82  UNITED NATIONS. Human Rights Concil. Promotion and
protection of all human rights, civil, political, economic, social and cultural
rights, including the right to development: report of the working group on
the issue of human rights and transnational corporations and other
business enterprises. 2016. (A/HRC/32/45). p. 17.

83  UNITED NATIONS. Human Rights Concil. Promotion and
protection of all human rights, civil, political, economic, social and cultural
rights, including the right to development: report of the working group on
the issue of human rights and transnational corporations and other
business enterprises. 2016. (A/HRC/32/45). p. 17-18.

84  UNITED NATIONS. Human Rights Concil. Promotion and
protection of all human rights, civil, political, economic, social and cultural
rights, including the right to development: report of the working group on
the issue of human rights and transnational corporations and other
business enterprises. 2016. (A/HRC/32/45). p. 19.

85  GOVERNMENT OFFICES OF SWEDEN. Ministry of
Enterprise and Innovation. The state’s ownership policy and guidelines for
state-owned enterprises 2017. Available at: <https://www.government.
se/reports/2017/06/ the-states-ownership-policy-and-guidelines-
for-state-owned-enterprises-2017/>. p. 4.
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dish State Ownership Policy.* Norway has made similar
progress in this context and the aim of the Norwegian
Government is for State ownership ‘to be an example
of best practice internationally,” and SOEs must act as
‘exemplary’ corporate citizens in four areas: climate and
the environment, human rights, employee and worker
rights and anticorruption.®” Norway’s State Ownership
Policy also integrates the UNGPs and there is a clear
expectation from all SOEs to ensure that human rights
are respected not only in their own operations but also
by their business partners.®

23.Secondly, the UN Working Group has recently an-
nounced that it will currently focus on the ‘operation
of “economic diplomacy tools” such as export credit,
investment guarantees, export promotion and trade
missions, as well as public procurement’, with the ulti-
mate aim to develop concrete recommendations to be
presented to the Human Rights Council in 2018. Those
recommendations will be focusing on the requirement
of the UNGPs for States to take ‘additional steps’ in or-
der to ensure the protection and promotion of human
rights in the ‘State-business nexus”.” The latest recom-
mendations were published at the time of writing this
article, but overall the two initiatives seems to suggest
that, at least at UN level, a new paradigm is now for-
ming, whereby more is expected from SOEs than from
privately-owned corporations as far as the responsibility
to respect human rights is concerned. In this context,
some scholars have remarked that SOEs ‘occupy a dual

86 UNITED NATIONS. Human Rights Concil. Promotion and
protection of all human rights, civil, political, economic, social and cultural
rights, including the right to development: report of the working group on
the issue of human rights and transnational corporations and other
business enterprises. 2016. (A/HRC/32/45).

87  NORWEGIAN MINISTRY OF TRADE, INDUSTRY AND
FISCHERIES. Diverse and value-creating ownership: Meld. St. 27
(2013-2014): report to the storting (white paper): recommendation
of the Ministry of Trade, Industry and Fisheries of 20 june 2014,
approved in the Council of State the same day. 2014. (The Solberg
Government) <https:/ /www.regjeringen.no/en/dokumenter/
meld.-st.-27-2013-2014/id763968/>.

88 NORWEGIAN MINISTRY OF TRADE, INDUSTRY AND
FISCHERIES. Diverse and value-creating ownership: Meld. St. 27
(2013-2014): report to the storting (white paper): recommendation
of the Ministry of Trade, Industry and Fisheries of 20 june 2014,
approved in the Council of State the same day. 2014. (The Solberg
Government) <https:/ /www.regjeringen.no/en/dokumenter/
meld.-st.-27-2013-2014/id763968/>. p. 84.

89  UN WORKING GROUP ON BUSINESS AND HUMAN
RIGHTS. The state as an economic actor and human rights: further
unpacking practical implications of international business and hu-
man rights principles for the “state-business nexus”.[S.L:s.n., 20--7]

place within the UNGPSs’, in that they may be conside-
red as instrumentalities of the State and thus ‘poten-
tially subject to the State duty to protect’ while at the
same time they are ‘commercial ventures being subject
to the corporate responsibility to respect.”” This means
that in the case of SOEs, all Pillars of the UNGPs may
be applicable concomitantly since as Principle 14 of the
UNGPs states ‘the responsibility of business enterpri-
ses to respect human rights applies to all enterprises
regardless of their size, sector, operational context, ow-
nership and structure” However, a further differentiation
seems to be made by the UN Working between SOEs
and privately owned entities when it states that ‘in addi-
tion to’ to the responsibility of SOEs to respect human
rights, they are expected to observe ‘the highest standar-
ds of business conduct on par with listed companies.”!
However, despite the focus in this article on SOEs, the
UN Working Group has clarified that, just because Sta-
tes may have to take ‘additional steps’ to ensure that
SOEs respect human rights, this does not mean that
States should be less concerned with the activities of
privately-owned entities:
This does not mean that States should pay less
attention to ensuring respect for human rights by
fully private enterprises. The ultimate goal is the
full respect for human rights by all enterprises,
irrespective of size, sector, opetrational context,
structure or ownership. As States work towards
that goal, there are still persuasive reasons for them
to lead by example. This will only strengthen their

legitimacy in setting regulations and expectations
towards ptivate businesses.”

4.2.The second element: due diligence
‘requirements’ by SOEs as a integral element of
States’ due diligence obligations

24. This section deals with the second element of
the content of States’ obligations to protect human ri-
ghts in the context of the State-business nexus. That
is, in accordance with Principle 4, States may ‘require’
their SOEs to perform human rights due diligence on
their operations, ‘where this is considered as an ‘appro-
priate’ step. Consequently, it is clear that as it currently

90  BACKER, Larry Cata. The human rights obligations of State Owned
Enterprises (SOEs). (n. 18). p. 1-2.

91  ‘Leading by Example: The State, State-Owned Enterprises
and Human Rights (Report of the Working Group on the Issue of
Human Rights and Transnational Corporations and Other Business
Enterprises). (n. 28). p. 10.

92 Human Rights Council (n. 74). p. 21.
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stands, this ‘requirement’ is not mandatory because of
the presence of the words ‘where appropriate’ However,
even if those words would not have been included in
UNGP Principle 4, it is unlikely that States would have
been ‘required’ to perform mandatory due diligence on
all the operations of their SOEs. As explained in the
introduction to this article, the UNGDPs are a ‘soft law’
instrument that do not create any hard obligations, but
may ultimately influence States as well as corporations
to change their behaviour.” Nevertheless, the require-
ments that States must take ‘additional steps’ under Prin-
ciple 4 of the UNGPs have to be viewed in light of
the broader obligations to ‘protect, respect and fulfill’*
that States already have under the international human
rights law.” Those obligations are both of a negative

% For example, under the duty to

and positive nature.
respect human rights, States have a negative obligation
to refrain from interfering with the enjoyment of any
human rights.”” By way of example, States would violate
the negative duty to respect human rights, if they would
prioritise business interests over human rights, without
an adequate justification for doing so.”® The duty to pro-
tect and the duty to fulfill human rights are of a positive
nature, which means that this duty imposes require-
ments for a standard of conduct rather than a standard of
result.”” 1n ensuring an adequate standard of conduct, States

93 SHAW; Malcolm N. International law. 7. ed. Cambridge: Cam-
bridge Univ Press, 2014. (n. 6). p. 182-183.

94 SHUE, Henry. The interdependence of rights: the right to food.
Leida: Martinus Nijhoff Publishers, 1984. p. 83-84.

95  SCHUTTER, Olivier de. Infernational human rights law: cases,
materials, commentary. 2. ed. Cambridge: Cambridge University
Press, 2014. p. 280-291.

96  UNITED NATIONS. Office of the United Nations High
Commissioner for Human Rights. Principles and guidelines for a human
rights approach to poverty reduction strategies. 2012. (HR/PUB/06/12).
p- 48.

97  UNITED NATIONS. General Comment n. 31 (2004) on Art
2 of the ICCPR: the Nature of the general legal obligation imposed
on states parties to the covenant, 2004 para 6. (‘The legal obligation
under article 2, paragraph 1 is both negative and positive in nature.
State Parties must refrain from violation of the rights recognised by
the Covenant, and any restriction on those rights must be permis-
sible under the relevant provision of the Covenant.’)

98  UNITED NATIONS. Economic on Economic, Social and
Cultural Rights. General comment n. 24 (2017) on State obligations
under the International Covenant on Economic, Social and Cultural
Rights in the context of business activities, 2017. p. 12; AUGEN-
STEIN, Daniel. State responsibilities to regulate and adjudicate corporate
activities under the Enropean Convention on Human Rights: Submission to
the Special Representative of the United Nations Secretary-General
(SRSG) on the issue of Human Rights and Transnational Corpora-
tions and Other Business Enterprises, 2011.

99  UNITED NATIONS. Human Rights Council: promotion of all

must take appropriate steps to prevent, investigate, punish
and provide appropriate redress when human rights vio-
lations have in fact occurred."” While States’ discretion
in how exactly to go about this issue is preserved, in
practice such Steps are implemented by taking legislati-
ve, administrative, judicial, financial, educational and so-
cial measures,'’! a fact that is also reinforced in the text
of Principle 3 of the UNGPs.!"”? Furthermore, as evi-
denced by jurisprudence, overall the positive obligation
to protect against human rights abuses is composed of
several different elements, such as swbstantive obligations,
which are normally implemented through legislation,'”
procedural obligations to investigate and punish human ri-

" and an obligation to monitor high-tisk activi-

ghts abuses
ties.'"” Consequently, in the context of States’ positive
duty to protect human rights and the State-business
nexus, the obligation to monitor high-risk activities is

likely to imply an obligation to conduct due diligence

human rights, civil, political, economic, social and cultural rights,
including the right to development: business and human rights:
towards operationalizing the “protect, respect and remedy” frame-
work: report of the special representative of the Secretary-General
on the issue of human rights and transnational corporations and
other business enterprises. 2009. (A/HRC/11/13). p. 13.

100 UNITED NATIONS. Human Rights Council: promotion of
all human rights, civil, political, economic, social and cultural rights,
including the right to development: business and human rights:
towards operationalizing the “protect, respect and remedy” frame-
work: report of the special representative of the Secretary-General
on the issue of human rights and transnational corporations and
other business enterprises. 2009. (A/HRC/11/13). p. 14.

101 General Comment 3, The nature of States parties obligations
(Art. 2, par.l of the ICESCR): 14/12/90. 1990 para 7. UNITED
NATIONS. Office of the High Commissioner for Human Rights.
CESCR General Comment 3, The nature of States parties obliga-
tions: art. 2, par. 1 of the ICESCR. 14 dez. 1990.

102 UNGP Principle 3 states that: ‘In meeting their duty to pro-
tect, States should: (a) Enforce laws that are aimed at, or have the
effect of, requiring business enterprises to respect human rights, and
periodically to assess the adequacy of such laws and address any
gaps; (b) Ensure that other laws and policies governing the creation
and ongoing operation of business enterprises, such as corporate
law, do not constrain but enable business respect for human rights;
(c) Provide effective guidance to business enterprises on how to
respect human rights throughout their operations; (d) Encourage,
and where appropriate require, business enterprises to communicate
how they address their human rights impacts.’

103 CASE of Loépez Ostra v Spain. ECHR, 1990. (Application
n. 16798/90). p. 51-53; CASE of Tatar v Romaina. ECHR, 2001.
(Application n. 67021/01). p. 88.

104 CASE of Hatton & ors v United Kingdom. ECHR, 1997.
(Application n. 36022/97). p. 104.

105 LAGOUTTE, Stephanie. The state duty to protect against business-
related human rights abuses: unpacking Pillar 1 and 3 of the UN Guid-
ing Principles on Human Rights and Business. Copenhagen: Danish
Institute for Human Rights, 2014. (Ano 2014/1). p. 13.
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on those activities. For example, if States own or control
SOEs, ot conduct commercial transactions with entities
that operate in certain high-risk activities, States would
have an obligation, as a matter of international law, to
monitor the activities of those entities by performing
continuous due diligence, as discussed above in the con-

text of Principles 4, 5 and 6 of the UNGPs.

25. Since the UNGPs have been endorsed in 2011,
there has been an increased focus on the concept of
due diligence in the context of the corporate respon-
sibility to respect human rights under Pillar II of the
UNGPs. However, it should be recalled that due dili-
gence is a principle that is well entrenched in internatio-
nal law, and which forms a core part of the State’s duty
to protect human rights, as has been established in cases
such as 1elasquez — Rodriguez v Honduras where the Inter-
-American Court of Human Rights stated that:

An illegal act which violates human rights and which
is initially not ditectly imputable to a State (for
example, because it is the act of a private person
ot because the person responsible has not been
identified) can lead to international responsibility of

the State, not because of the act itself, but because

of the lack of due diligence to prevent the violation

or to respond to it as required by the Convention.'

26. In this context, as it was clarified by the Inter-
national Court of Justice, due diligence implies the
obligation to ‘employ all means reasonably available’ to
avoid a negative outcome."” Howevet, States’ due diligence
obligations should not be confused with the concept of
‘human rights due diligence’, which is a relatively newer
concept introduced by the UNGPs, and which can be
expressly found in UNGPs 17 to 21."% This is because,
as mentioned above, States’ due diligence obligations

106 VELASQUEZ Rodrignez v Honduras: Judgment of july 29,
1988, Inter-AmCtHR (Ser C) n. 4 (1988). University of Minnesota,
[1988]. p. 172.

107  APPLICATION of the Convention on the Prevention and
Punishment of the Crime of Genocide: Bosnia and Herzegovina v
Serbia and Montenegro. Judgment, IC] Reports 2007. p. 43 [430].
(1]t is clear that the obligation in question is one of conduct and not
one of result, in the sense that a State cannot be under an obligation
to succeed, whatever the circumstances, in preventing the commis-
sion of genocide; the obligation of States parties is rather to employ
all means reasonably available to them, so as to prevent genocide as
far as possible.)

108  For example, UNGP Principle 17 states that ‘in order to iden-
tify, prevent, mitigate and account for how they address their adverse
human rights impacts, business enterprises, should carry out human
rights due diligence” Human rights due diligence is thus viewed as a
‘process’ which involves ‘assessing actual and potential human rights
impacts, integrating and acting upon the findings, tracking responses
and communicating how impacts are addressed.

arise as a matter of international law,'”” while ‘human
rights due diligence’ is a voluntary mechanism that tar-
gets business enterprises generally and which ensures
that businesses ‘can identify, prevent, mitigate and ac-
count for the harms that they may cause, and throu-
gh which judicial and regulatory bodies, can assess and
enterprise’s respect for human rights”""" Furthermore,
a recent empirical study, which analysed State practice
that spanned more than 100 jurisdictions, has conclu-
ded that due diligence is ‘not a creation of the UN Hu-
man Rights Council nor [is it] a voluntary measure for
corporate social responsibility’, because it ‘originates
from the legal tools that States are already using to en-
sure that business behaviour meets social expectations,

including standards set in law!!!

27. Another issue to consider — which further sup-
ports the argument that States are have an obligation as
a matter of international law to perform due diligence
in the context of the State-business nexus — is that it
is only reasonable to assume that a State should be aware
about how its SOEs operate, given the fact that it is
the State that ultimately sets out the operational stra-
tegy for all its SOEs, as the official State Ownership
Policies of Sweden and Finland have already showed.
There are further examples, in this regard, which su-
pport the argument that States are very well aware of
the manner in which their SOEs operate. For example,
in China the State-owned Assets Supervision and Ad-

109  BONNITCHA, Jonathan; MCCORQUODALE, Robert.
The concept of “due diligence” in the un guiding principles on busi-
ness and human rights. European Journal of International Iaw, v. 28,
Issue 3, p. 899-919, nov. 2017. p. 904-905.

110 SCHUTTER, Olivier de et al. Human rights due diligence: the
role of states. 2012. Available at: <http://humanrightsinbusiness.
eu/wp-content/uploads/2015/05/De-Schutter-ct-al.-Human-
Rights-Due-Diligence-The-Role-of-States.pdf>.; Bonnitcha and
McCorquodale (n. 110). p. 907. For example, Bonnitcha and Mc-
Corquodale argue that there could be some negative consequences
of the fact that due diligence is viewed as a process rather than a
legal requirement by businesses. Firstly, it is believed that this ‘en-
courages the incorrect view that implementing due diligence pro-
cesses is sufficient to discharge businesses’ responsibility to respect
human rights’ (at 910). Secondly, the authors believe that ‘the failure
to distinguish between the two different meanings of due diligence
creates confusion about he situations in which businesses that in-
fringe human rights can be said to have breached their responsibil-
ity to respect human rights and, therefore, to have a responsibility
to provide a remedy within the scheme established by the Guiding
Principles.’)

111 SCHUTTER, Olivier de et al. Human rights due diligence: the
role of states. 2012. Available at: <http://humanrightsinbusiness.
eu/wp-content/uploads/2015/05/De-Schutter-et-al.-Human-
Rights-Due-Diligence-The-Role-of-States.pdf>. p. 4.
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ministration Commission (SASAC) is the agency that
sets the strategy for all of China’s SOEs."? SASAC has
recently issued certain Guidelines to the State-owned
Enterprises Directly under the Central Government
on Fulfilling Corporate Social Responsibilities.'”® Tho-
se Guidelines require that SOEs operate their business
in a legal and honest manner, make sustainable profits,
improve their products and services, fulfill their corpo-
rate social responsibilities, engage with communities,
conserve resources, and protect the environment and
the legal rights of their employees in their operations.
The main measures that SOEs should take is to increase
awareness of corporate social responsibility, set up pro-
cedures in this regard, including associated reporting,
and increase dialogue and international cooperation.
The Guidelines are clear that in doing so it will help
China in ‘establishing a “responsible” public image’.'"*
The Ministry of Commerce and the Ministry of Envi-
ronmental Protection have also issued a Guidance on
HEnvironmental Protection in Foreign Investment and
Cooperation, which states that all enterprises operating
abroad should: have measures in place to ensure envi-
ronmental protection; respect the religions and customs
of the host State; respect the environmental laws of the
host State; and should conduct environmental impact

assessments.'"®

28. SOEs are also ‘encouraged to study and learn
from environmental principles, standards and practices

of international organisations and multinational finan-

2116

cial institutions.”'® The China Banking and Regulatory

112 SASAC About SASAC - SASAC Main Functions - SASAC.
Available at: <http://en.sasac.gov.cn/n1408028/n1408521/index.
html>.

113 STATE-OWNED ASSETS SUPERVISION AND AD-
MINISTRATION COUNCIL. Guidelines to the State-owned enterprises
directly under the central government on fulfilling corporate social responsibilities.
Available at:  <http://en.sasac.gov.cn/n1408035/c1477196/con-
tent.html>.

114 STATE-OWNED ASSETS SUPERVISION AND AD-
MINISTRATION COUNCIL. Guidelines to the State-owned enterprises
directly under the central government on fulfilling corporate social responsibilities.
Available at:  <http://en.sasac.gov.cn/n1408035/c1477196/ con-
tent.html>.

115  MINISTRY OF COMMERCE PEOPLES’'S REPUBLIC
OF CHINA. MOFCOM and MEP jointly issued guidance on environ-
mental protection in foreign investment and cooperation. 2013. Available at:
<http://english.mofcom.gov.cn/article/newsrelease/significant-
news/201303/20130300043146.shtml>.

116 MINISTRY OF COMMERCE PEOPLES’'S REPUBLIC
OF CHINA. MOFCOM and MEP jointly issued guidance on environ-
mental protection in foreign investment and cogperation. 2013. Available at:
<http://english.mofcom.gov.cn/article/newsrelease/significant-

Commission has also issued the Green Credit Guide-
lines whose purpose is to require banks that finance
overseas investment to strengthen environmental and
corporate social responsibility requirements.'” Arti-
cle 21 of the Green Credit Guidelines requites banks
to ensure that the businesses they lend to respect the
host State laws and regulations concerning the environ-
ment and ‘make a promise in public that appropriate
international practices or international norms will be
followed’. Some other sector specific instruments, such
as the Guidelines for Social Responsibility in Outbound
Mining Investments do expressly incorporate the UN-
GPs and state that those companies must ‘observe the
UN Guiding Principles on Business and Human Rights
during the entire lifecycle of the mining project.”'® In
late 2017, the China Chamber of Commerce of Me-
tals, Minerals and Chemical Importers and Exporters
entered into a formal agreement with the International
Council on Mining and Metals to ‘help promote sus-
tainable development in Chinese companies’ overseas

mining investments.'"”

29. Overall, this section has shown that the concept
of due diligence sits at the heart of the second element
of the State-business nexus. While the UNGPs do not
impose additional obligations on States and the langua-
ge used therein does not indicate that States would have
to always perform due diligence in the context of the
State-business nexus, it was argued that States may be
required to so anyway, in order to comply with their
obligations under international law to ‘protect, respect
and fulfill’ human rights. This is because States, as part
of the positive duty to respect human rights, must mo-
nitor high-risk activities. Furthermore, it is only reaso-
nable to assume that States should know how the entities
that they own or control operate, given that they ulti-
mately set the operational strategy for all those entities.

news/201303/20130300043146.shtml>.

117 NOTICE of the CBRC on issuing the green credit guide-
lines. Available at: <http://www.cbrc.gov.cn/EngdocView.do?docl
D=3CE646AB629B46B9B533B1D8DIFF8C4A>.

118  CHINA. China Chamber of Commerce of Metals, Minerals
& Chemicals Importers & Exporters. CCMCMC Guidelines for Social
Responsibility in Outbound Mining Investments. 2014

119  INTERNATIONAL COUNCIL ON MINING E MET-
ALS (ICMM). Chinese mining body aligns with icmm to promote mining
with principles. 2017. Available at: <https://www.icmm.com/en-gb/
news/2017/icmm-signs-mou-with-cccme>.
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5. CoNcCLUSION

30. This article has sought to understand how the
UNGPs address the State-business nexus. It has been
shown that this concept entered into the narrative of
the UNGPs relatively eatly on and that Professor Ru-
ggie understood that States must also be engaged in
addressing human rights challenges in their own right as
economic actors, and not just in their capacity as States.
This ultimately led to the inclusion in the UNGPs of
Principles 4, 5 and 6. In this context, it has been shown
that, although the UNGPs were not initially clear who
exactly were the actors that fell within the ambit of the
State-business nexus, later developments suggested that
the approach adopted is very broad and that it inclu-
des all manner of entities that are owned or controlled
by States, regardless of how they are formally structu-
red from a legal point of view. Furthermore, a close
examination of the State-business nexus leads to the
conclusion that there are three perspectives from which
this concept is approached in the UNGPs. Principle 4
applies to those entities that are owned or controlled by the
State or that receive substantial support and services from the
State. Principle 5 applies equally to privately owned entities
that may operate in certain sectors that were previously
State-owned. Principle 6 applies to all other entities with
whom States may enter into commercial transactions. 1t has
been argued that the coverage by the UNGPs of the
State-business nexus from three perspective mirrors —
to a certain extent — the broad approach adopted by the
1L.C Articles 4, 5 and 8, which also seek to ensure that
States are ultimately accountable for the acts of those
entities, when it is not initially apparent how those en-
tities fit in the structure of the State. An investigation
into the content of the State-business nexus concluded
that this concept is composed of two elements. The
first element requires States to take ‘additional steps’ to
ensure that the entities that are owned, controlled or
‘that receive substantial support and services’ from the
State behave as model corporate citizens. The second
element of the State-business nexus deals with the ‘re-
quirement’ to perform due diligence in certain circums-
tances. In this context, it has been argued that, while a
strict interpretation of this element in the context of
the UNGPs does not indicate that this is a mandatory
requirement, its interpretation in light of the broader
State obligations to ‘protect, respect and fulfill” human
rights seems to indicate that this is nevertheless the

case. This would ultimately mean that States have an
obligation to perform due diligence on all the activities
of their SOEs as part of their obligation to monitor
high-risk activities. This conclusion is also supported by
a reasonable expectation that States should know how the
entities that they own or control operate, given that in
the great majority of cases, it is the State that ultimately
sets out the operational strategy of those entities.
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ABSTRACT

The aim of this paper is to examine the potential effectiveness and limi-
tations of the emerging corporate social disclosure laws that aim to increase
transparency about human rights risks in global supply chains. Globalization
has led to the emergence of low cost, efficient (but risky) supply chains that
span multiple sourcing countries which exhibit a wide range of economic,
political, social, labor and environmental standards. The five laws examined
seek to provide mechanisms that aim to reduce the negative human rights
impact of business in supply chains. They introduce varying demands on
business to map, track and disclose how and where their products are being
made. This paper first briefly highlights the preponderance of soft law that
defines the business and human rights regulatory framework and guides
corporate behavior. It then examines three mandated disclosure laws, the
Dodd-Frank Act, the California Transparency in Supply Chains Act and the
UK Modern Slavery Act and two due diligence focused laws, the Australian
Hlegal Logging Prohibition Act and the French Duty of Corporate Vigi-
lance Law. After which, it proposes criteria to strengthen the development
and implementation of these laws. It concludes by noting that while these
laws are hardening the human rights expectations of business, for them to
generate substantive (and not just procedural) human rights compliance they
must include: detailed requirements on reporting and due diligence; colla-
boration with external stakeholders; and compliance mechanisms. Through
analysis of these regulatory developments this paper secks to provide grea-
ter understanding of how to shape regulatory responses to governance gaps
in transnational supply chains.

Keywords: Business. Human rights. Modern slavery. Disclosure. Due dili-
gence. Transparency.



Resumo

O objetivo deste artigo é examinar a potencial efi-
cacia e limitagSes das leis emergentes de divulgagio
social corporativa que visam aumentar a transparéncia
sobre os riscos de direitos humanos nas cadeias de for-
necimento globais. A globalizacio levou ao surgimen-
to de cadeias de suprimentos eficientes, mas de baixo
custo, que abrangem multiplos paises fornecedores que
exibem uma ampla gama de padrSes econémicos, po-
liticos, sociais, trabalhistas e ambientais. As cinco leis
examinadas procuram fornecer mecanismos que visam
reduzir o impacto negativo dos direitos humanos dos
negocios nas cadeias de fornecimento. Eles introduzem
demandas variadas nas empresas para mapear, rastrear
e divulgar como e onde seus produtos estiao sendo fei-
tos. Hste artigo primeiro destaca brevemente a prepon-
derancia da soft law que define a estrutura regulatéria
dos negbcios e dos direitos humanos e orienta o com-
portamento corporativo. Em seguida, examina trés leis
de divulgacido obrigatérias, a Lei Dodd-Frank, a Lei de
Transparéncia na Cadeia de Suprimentos da Califérnia
e a Lei de Escravidio Moderna do Reino Unido e duas
leis focadas em devida diligéncia, a Lei de Proibicao de
Madeira Legal e o Direito Francés de Vigilancia Cor-
porativa. Depois disso, propde critérios para fortale-
cer o desenvolvimento e a implementagdo dessas leis.
Conclui-se observando que, embora essas leis estejam
endurecendo as expectativas de direitos humanos nos
negocios, para que elas gerem conformidade com os di-
reitos humanos substantivos (e ndo apenas processuais),
elas devem incluir: requisitos detalhados sobre relaté-
tios e due diligence; colaboracdo com partes interessadas
externas; e mecanismos de conformidade. Por meio da
analise desses desenvolvimentos regulatorios, este do-
cumento busca fornecer uma compreensao maior de
como moldar as respostas regulatérias as lacunas de
governanga nas cadeias de fornecimento transnacionais.

Palavras-chave: Negocios. Direitos humanos. Escravidio
moderna. Revelacio. Devida diligencia. Transparéncia.

1. INTRODUCTION

Global supply chains now ‘account for more than
450 million jobs wotldwide™ and are present in a mul-

1 G20 MINISTERIAL DECLARATION. Towards an inclusive

tiplicity of countries with varying economic, political,
social, labor and environmental standards. Increasing
attention is being paid to the potential negative impacts
corporate operations may have on the rights of workers
in these global supply chains. This heightened attention
has led, in part, to increased consideration of how such
negative impacts can best be prevented and addressed
and raises questions about the appropriate regulatory
roles that should be assigned to government, business
and/or civil society.

The application of human rights to corporate opera-
tions has long depended on the slow and steady evolu-
tion of voluntary initiatives that seek to garner corporate
compliance with international human rights standards.
The implementation and monitoring of such initiatives
has largely relied on self-regulation by business, along-
side the coercive voice of civil society. Writing in 2008,
then United Nations (UN) Special Representative for
Business and Human Rights noted that ‘the root cause
of the business and human rights predicament today
lies in the governance gaps created by globalization —
between the scope and impact of economic forces and
actors, and the capacity of societies to manage their ad-
verse consequences.”” That is, corporations often ope-
rate in countries that do not have the capacity or will
to protect the rights of those within their jurisdiction;
as a result, their activities are difficult to monitor and
regulate, and wrongs often remain without redress. In
response, civil society has often taken the lead in en-
couraging, coercing and often shaming corporations to
address their impact on human rights.

The relatively recent development of state-based le-
gislative initiatives that focus on generating greater trans-
parency in supply chains (and sometimes requiring com-
panies to conduct due diligence) is starting to change
this dynamic and hardening human rights requirements
for business. What is less clear, is whether such disclosu-
re and due diligence requirements are capable of linking
transparency with accountability and generating subs-
tantive (not just procedural) human rights compliance.

Juture: shaping the world of work: G20 labor and employment
ministers meeting. 2017. Available in: <http://www.g20.utoronto.
ca/2017/170519-labour.html>.

2 HUMAN RIGHTS COUNCIL. Protect, respect and remedy: a
framework for business and human rights: report of the Special
Representative of the Secretary-General on the Issue of Human
Rights and Transnational Corporations and Other Business Enter-
prises, John Ruggie. 2008. Available in: <http://www.refworld.org/
docid/484d2d5f2.html>.
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Over the last 30 years, there has been an emphasis
on the development of ‘soft law’ aimed at regulating
the impact of business practices on human rights, for
instance, through multi-stakeholder initiatives, institu-
tional declarations or guidelines, or industry codes of
conduct.” What this aims to do in practice is to harness
the power of business to positively impact human ri-
ghts by providing frameworks and guidance that assist
companies in understanding what constitutes respon-
sible business conduct. The utility of these initiatives
has not been so much their ability to act as a tool of
legal accountability but rather, to engage with com-
panies and enable them to better understand the con-
temporary responsibilities of business with respect to
human rights. The ‘rules’ for guiding responsible bu-
siness conduct (such as they exist) have been sourced
not only from codified law (generally jurisdictionally
confined, such as domestic health and safety laws) but
also stem from sources as diverse as privately drafted
codes of conduct to internationally formulated guiding
principles - so-called soft law standards that help guide
corporate respect for human rights. Regulation in this
context ‘goes beyond legal rules and mechanisms and
also comprises political, social, economic and psycho-
logical pressures’* The adoption by the UN Human
Rights Council in 2011 of the Guiding Principles on
Business and Human Rights,” firmly entrenched the
concept of a corporate responsibility to respect human
rights.® This responsibility stems from a social expecta-

3 RATNER, S. Corporations and human rights: a theory of le-
gal responsibility. Yale Law Journal, v. 111, 2001-2002; KINLEY, D.;
TADAKI, J. From talk to walk: the emergence of human rights re-
sponsibilities for corporations at international law. Virginia Journal
of International Law, v. 44, n. 4, 2004; UTTING, P. Rethinking business
regulation: from self-regulation to social control. 2005. Available in:
<http:/ /www.untisd.org/unrisd/website/document.nsf/462fc27b
d1£ce00880256b4a0060d2af/ f02ac3db0ed406e¢0c12570a10029bec8
/$FILE /utting,pdf>.

4 CHARLESWORTH, H. A regulatory perspective on the in-
ternational human rights system. In: DRAHOS, P. Regulatory theory:
foundations and applications. Australia: ANU Press, Acton ACT,
2017. p.357-374. p. 361.

5 HUMAN RIGHTS COUNCIL. Guiding principles on business
and human rights: implementing the united nations “protect, respect
and remedy” framework. 2011. Available in: <https://www.ohcht.
org/Documents/Publications/GuidingPrinciplesBusinessHR _
EN.pdf>.

6 The Special Representative commented in 2010 that the corpo-
rate responsibility to respect rights is a notion that has been gradu-
ally emerging and is ‘acknowledged in virtually every voluntary and
soft-law instrument related to corporate responsibility, and now af-
firmed by the Human Rights Council itself” RUGGIE, J. The UN
“Protect, Respect and Remedy” framework for business and human rights.

tion (not legal obligation) to respect human rights and
soft nature of this responsibility is reflected in the re-
commendatory nature of the language employed.” The
Guiding Principles embody an approach which employs
a mix of soft and hard law (with the latter reserved for
the state duty component) to encourage respect for hu-
man rights. Stevelman argues that they are based on a
complementary ‘synthesis of hard and soft law — the
soft law mandates pick up on the space left by voids in
hard law, and support and amplify the tents of hard law
where they do ovetlap.®

During this period of the ongoing development of
the business and human rights framework, the potential
regulatory role of government has at times appeared to
be subservient to that of the regulatory power of civil
society or the self-regulatory role of business in seeking
compliance with human rights.” While it remains the

2010. Available in: <http://198.170.85.29/Ruggie-protect-respect-
remedy-framework.pdf>. This stands in contrast to eatlier views by
economist Milton Friedman who argued that it was a ‘fundamental
misconception of the character and nature of the free economy’
for a corporation to have any concern other than maximization of
profit. FRIEDMAN, M. Capitalism and Freedom. Chicago: University
of Chicago Press, 1962. p.133; HENDERSON, D. Misguided virtue:
false notions of corporate social responsibility. Institute of Public
Affairs. 2001. p. 147. Available in: <https://iea.org.uk/publica-
tions/research/misguided-virtue-false-notions-of-corporate-social-
responsibility>. p.147.

7 For example, Guiding Principle No. 13 (“The responsibility to
respect human rights requires that business enterprises: ... (b) Seek 7o
prevent or mitigate adverse human rights impacts”); Guiding Prin-
ciple No. 23 (“In all contexts, business enterprises should: ... (b) Seek
ways to honour the principles of internationally recognized human
rights when faced with conflicting requirements”), Guiding Princi-
ples n5.

8 STEVELMAN, E Global finance, multinationals and human
rights: with commentary on backer’s critique of the 2008 report by
John Ruggie. Santa Clara Journal of International Iaw, v. 9, n. 1, p.
101-145, 2011. p. 116. For an overview of the challenges of utiliz-
ing private regulation and soft law in this field see: LOCKE, R. The
promise and limits of private power. Cambridge: Cambridge University
Press, 2013; SOBCZAK, A. Are codes of conduct in global supply
chains really voluntary: from soft law regulation of labour relations
to consumer law. Business Ethics Quarterly, v. 16, 1. 2, p. 167-184, 2006;
PARIOTTI, E. International soft law, human rights and non-state
actors: towards the accountability of transnational corporations?
Hum Rights, v. 10, p.139-155, 2009; BACCARO, L.; MELE, V. For
Lack of Anything Better? International Organizations and Global
Corporate Codes. Public Administration, v. 89, n. 2, p. 451-470, 2011;
DEVA, S. Regulating corporate human rights violations. London: Rout-
ledge, 2012; and CRAGG, W. Business and human rights: a principle and
value-based analysis. 2012. Available in: <https://www.researchgate.
net/publication/290790009_Business_and_Human_Rights_A_
Principle_and_Value-Based_Analysis>.

9 LOCKE, R. The promise and limits of private power. Cambridge:
Cambridge University Press, 2013.
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primary duty of government to protect human rights
(including protecting individuals from harm by third
parties such as corporations), the unwillingness and/
or inability of many governments to fulfil their human
rights obligations has led to protection gaps that criti-
cally impact workers in supply chains."” However, the
development of recent corporate disclosure laws (such
as the United Kingdom’ (UK) 2015 Modern Slavery
Act) and due diligence requirements (such as the French
Corporate Duty of Vigilance Law'!) focused on supply
chains, has reignited interest in the complementary re-
gulatory role of government in this field. Such laws are
hardening responsible business conduct principles, that
have more traditionally been cast in a soft format. At a
meeting of the G20 group of countries in 2017, ' there
was clear acknowledgement that it is the responsibility
of governments to ‘communicate clearly on what we
[government| expect from businesses with respect to

responsible business conduct’.”?

This article provides an overview of some of the
recent corporate social disclosure and due diligence le-
gislative initiatives aimed at increasing transparency in
global supply chains. The article distinguishes between
those laws that focus purely on disclosure and those
that include an explicit requirement of due diligence
and a state-based compliance mechanism. It illustra-
tes how these laws are (to varying extents) hardening
the human rights expectations of business that have
previously and predominantly been set out in soft law
frameworks. This article first examines three mandated
disclosure laws (the United States’ (US) Dodd-Frank
Act, the California Transparency in Supply Chains Act
and the UK’ Modern Slavery Act) and two laws that
expressly incorporate a due diligence requirement alon-
gside their mandated social disclosures (the Australian
Illegal Logging Prohibition Act and the French Duty
of Corporate Vigilance Law). The first three laws have
been selected because they are the first three major laws
to adopt this approach and deliberately target corporate

10 2008 Report, n2.

11 Loi de Vigilance No. 2017-339 of 2017.

12 The G20 (or Group of Twenty) is an international forum for
the governments and central bank governors from 20 major econo-
mies (19 countries plus the European Union). See: HAMBURG.
G20 summit 2017. Available in: <http://wwwhambutrg.com/g20-
2017/>.

13 G20 MINISTERIAL DECLARATION. Towards an inclusive
Juture: shaping the world of work: G20 labor and employment
ministers meeting, 2017. Available in: <http://www.g20.utoronto.
ca/2017/170519-labour.html>.

social disclosure as a mechanism to improve the trans-
parency of corporate human rights impacts in global
supply chains. The last two laws are examined to highli-
ght their due diligence component and considers the
distinction between this approach versus simple disclo-
sures. The article then turns to examine what corporate
social disclosure and human rights due diligence laws
should include in order to be an effective tool that will
assist in preventing corporate human rights abuses. It
questions whether some of the current legislative tren-
ds are focused more on promoting procedural disclosu-
re and as such, may not significantly contribute to long
term substantive human rights improvement.

2. THE EMERGENCE OF MANDATED CORPORATE
SOCIAL DISCLOSURE AND DUE DILIGENCE LAWS

With the introduction of section 1502 of the Dodd
Frank Act in 2010, US policy makers put business
on notice that companies need to be more transparent
about their sourcing strategies and mandated corpora-
te social disclosure as a means of achieving this. This
law creates a reporting requirement for publicly traded
companies in the US with products containing specific
conflict minerals. The purpose of this provision is to
provide greater transparency about how the trade in mi-
nerals is potentially fueling and funding the armed stru-
gele in the Democratic Republic of the Congo; functio-
nally, it relies on the adverse reputational impact of such
a disclosure rather than mandating penalties for actually
sourcing minerals from conflict-afflicted regions."” The
law was quickly followed by the passage of California’s
Transparency in Supply Chains Act (CTSCA) in 2010,
which came into effect in 2012."° The CTSCA requires
large retail and manufacturing firms to disclose efforts
to eradicate slavery and human trafficking from their
supply chains and is another example of mandated
corporate social disclosure. The adoption of the UK’s

14 Dodd Frank Wall Street Reform and Consumer Protection Act, 2010
Section 1502.

15 Section 1502 does impose penalties for not reporting or com-
plying in good faith. Also, the information filed by companies is sub-
ject to s18 of the Securities Exchange Act 1934 which attaches liability
for any false or misleading statements.

16 BIRKEY, R. et al. Mandated social disclosure: an analysis of
the response to the California transparency in supply chains act
2010. Journal of Business Ethics, p. 1-15, 2016. Available in: <https://
link.springet.com/article/10.1007%2Fs10551-016-3364-7>.
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Modern Slavery Act in 2015 focused broader corporate
attention on the use of legislative disclosure require-
ments to address the human rights impacts of business.
Section 54 of the Modern Slavery Act requires specified
commercial organizations which supply goods or servi-
ces in the UK to disclose information about their efforts
to address modern slavery in their supply chains.'” The
rationale behind these types of reporting requirements
is that the reputational implications of forced disclosu-
re will compel companies to undertake human rights
focused examination of their supply chain practices.

Each of these three laws is quite specific in its focus,
with the Dodd-Frank Act inquiring only about the pre-
sence of conflict minerals and the UK and Californian
laws focusing on disclosures about modern slavery.'
The laws only require companies to report on their
sourcing and (possibly) their due diligence practices but
do not require them to act on their findings or express-
ly conduct due diligence to facilitate such reporting on
corporate souring practices.” The assumption in this
disclosure model appears to be that the transparency
gained from disclosure will incentivize corporate action
to address human rights risks, because of the greater
visibility of these risks that will be evident to inves-
tors and consumers. It relies on the voices of external
stakeholders to hold companies to account by assessing
and critiquing the corporate reports. The model marks a
shift from state regulators’ traditional role in overseeing
purely financial (as opposed to social) disclosures but
shifts the responsibility of regulation to non-state ac-
tors.”

Initial analysis of the various statements submitted
under these laws indicate that, to date, the corporate
responses tend to be more symbolic than substantive.
For example, in a study by Sarfaty analyzing the first sta-

17 See Appendix A for more details about these laws.

18 Modern slavery is not defined in international law but is pre-
dominantly used as an umbrella term to encompass various forms
of coercion that are prohibited in international legal instruments in-
cluding slavery, forced labor, trafficking in persons and forced mar-
riage. The relevant offences under the United Kingdom’s Modern
Slavery Act include slavery, servitude, forced or compulsory labor
and human trafficking. Modern Slavery Act 2015 UK Part 1.

19 Recent litigation in the US has confirmed this approach
with specific reference to the CTSCA: Barber v Nestlé USA Inc No.
8:2015¢v01364 (C.D. Cal. December 14, 2015); Hodson v Mars, Inc No
4:2015cv04450 (N.D. Cal, February 17, 2016); Sud v Costco Wholesale
Corporation No 3:2015¢v03783 (N.D. Cal, January 24, 2016).

20 NELSON, A. The materiality of morality: conflict minerals.
Utah Law Review, p. 291-241, 2014.

tements issued under section 1502 of the Dodd-Frank
Act, she concluded that the reports issued a low level
of compliance with the requirements of the law.* Even
accounting for the fact that this type of social disclosu-
res represents a new learning paradigm for companies,
the analysis is revealing of how many companies fai-
led to follow the basic procedural requirements of the
transparency provision.

Similarly, early analysis of the CTSCA and the Mo-
dern Slavery Act also indicates a tendency toward the
production of reports that minimally meet the procedu-
ral ‘tick the box’ requirements of the laws. Year on year
analysis of compliance with the CTSCA shows some
slight improvement with compliance requirements but
still indicates that 48% of companies are not complying
with the basic disclosure requirements of the law.** Ano-
ther study concluded that ‘analysis of the extensiveness
of the disclosure suggests that, overall, the responses
tend to be more symbolic than substantive’* Various
studies conducted on the corporate statements issued
under the Modern Slavery Act also indicate mixed re-
sults. While select corporate statements have been prai-
sed, more generally the law has engendered a corporate
response that falls short of any serious effort to address
modern slavery in their supply chains.** With both the

21 SARFATY, G. Shining a light on global supply chains. Harvard
International Law Journal, v. 56, n. 2, p.419-463, 2015. p. 423. Sar-
faty’s study of the first set of Conflict Minerals Reports submitted
to the Securities Exchange Commission up to June 2014 argues that
these reports exhibited a low level of compliance with due diligence
requirements and identified several obstacles to achieving broader
compliance, including that: ‘(i) international norms on supply chain
due diligence are in their infancy; (i) the proliferation of certifi-
cation standards and in-region sourcing initiatives are still evolving
and often competing; and (iii) inadequate local security and weak
governance inhibit the mapping of mineral trade and the tracing of
minerals in the region’.

22 BAYER C; HUDSON, . Corporate compliance with the Cali-
Jornia transparency in supply chains act: anti-slavery performance in
2016. 2017. p. 5. Available in: <https://staticl.squarespace.com/
static/5862¢332414fb56e15dd20b9/t/58bf06e346c3c478cf7
6d619/1488914152831/CA-TISCA.v.24_secured.pdf>.

23 BIRKEY, R. et al. Mandated social disclosure: an analysis of
the response to the California transparency in supply chains act
2010. Journal of Business Ethics, p. 1-15, 2016. Available in: <https://
link.springet.com/article/10.1007%2Fs10551-016-3364-7>.

24 BENJAMIN, T.; PURVIS, J. G. Corporate supply chain trans-
parency: California’s seminal attempt to discourage forced labour.
The International Journal of Human Rights, v. 20, n. 1, p. 55-77, 2016;
ERGON ASSOCIATES. Reporting on modern slavery: the current state
of disclosure. 2016. Available in: <http://www.crgonassociates.
net/images/stories/atticles/ergonmsastatement2.pdf>; CORE
COALITION; BUSINESS AND HUMAN RIGHTS RESOURCE
CENTRE. Register of slavery & human trafficking corporate statements re-
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Californian and UK laws there is no central repository
where the corporate statements are held, and in the UK
there is no official public list detailing which companies
need to report. These shortcomings make the job of
conducting a comparative analysis of reports more chal-
lenging and are not conducive to enabling consumers,
investors and civil society more broadly to act as com-
pliance enablers. In addition, the lack of comparably
structured statements complicates comparability analy-
sis both within sectors and from year to year.” Com-
pliance with the disclosure requirements set out in the
Dodd-Frank Act, the CTSCA and the Modern Slavery
Act depend largely on the pressure exerted by external
parties — consumers, investors, civil society — to indu-
ce compliance. As the table in Appendix 17 illustrates,
these three laws do not build in express penalties in the
form of fines or criminal liability for non-compliance,
but rather rely on a mix of public and private regulatory
techniques to achieve compliance. While research on
mandated corporate environmental disclosures (which
have been operating in various jurisdictions for a lon-
ger time) shows that reporting may improve over time,
the development of more substantive responses is in-
fluenced by a number of factors, including the potential
reputational risk of exposure faced by companies who
do not comply with reporting requirements.”” For this
type of regulatory model to be effective, the disclosure
requirements should be cast in such a way so that the
risk of detection of non-compliance can be more easily
uncovered by external stakeholders.

Ultimately, the imposition of these corporate dis-
closure requirements is part of the larger challenge of
determining ‘when, how, and why might we expect im-

leased to date to comply with nk modern slavery act 2016.

25  KNOW THE CHAIN. Five years of the California transparency in
supply chains act. 2015. Available in: <https://knowthechain.org/wp-
content/uploads/2015/10/KnowTheChain_InsightsBrief_093015.
pdf>.

26 The information in the table in Appendix I is drawn from the
laws themselves and also summaries of the laws provided in the
following reports: FAIR LABOR ASSOCIATION. Supply chain trace-
ability and transparency: shifting industry norms, emerging regulations,
and greater interest from civil society. 2017. Available in: <http://
www.fairlabor.org/blog/entry/supply-chain-traceability-and-trans-
parency>. and BUSINESS HUMAN RIGHTS AND RESOURCE
CENTRE; ITUC CSI 1GB. Modern slavery in company operations and
supply chains: mandatory transparency, mandatory due diligence and
public procurement due diligence. 2017. Available in: <https://
www.ituc-csi.org/modern-slavery-in-company>.

27  BERTHELOT, S.; CORMIER, D;; MAGNAN, M. Environ-
mental disclosure research: review and synthesis. Journal of Acconnting
Literature, v. 22, p. 1-44, 2003. p. 2.

provement in the treatment of workers in global supply
chains?’® The Dodd-Frank Act, the CTSCA and the
Modern Slavery Act are three examples of mandated
social disclosure laws that appear to draw, in part, on the
regulatory theoties of responsive regulation” and ne-
tworked governance,” which (broadly) argue that regu-
lators should first consider the extent to which business
is effective at regulating itself when determining the ex-
tent to which a regulator will intervene. The laws seek
to draw a compromise between the strong regulation
of business on the one hand and deregulation on the
other and instead look to optimize a mix of public and
private regulation to achieve compliance. In this con-
text, these three laws focus on compliance in a narrow
sense of being ‘obedient to a regulatory obligation,™
with the primary obligation being to report. Complian-
ce may also be considered in a broader sense of acting
in a way that will achieve a policy goal, such as eradica-
ting modern slavery. This broader sense of compliance
is more readily apparent in the two due diligence laws
discussed below which require explicit corporate beha-
vior responses (by conducting due diligence).

Each of the three laws discussed above, incorpora-
te a mix of both hard and soft approaches to addres-
sing human rights risks in supply chains. The mandated
transparency requirement hardens expectations around
reporting of social issues, but the ambiguity around
compliance softens the approach. The role of the go-
vernment in these regimes is essentially to act as the
orchestrator of private actors to encourage compliance
and is a move away from the more traditional ‘com-
mand and control” approach that is more likely to figure
in much domestic legislation. However, it is not obvious
that this tactic is proving to be effective nor that disclo-
sure alone will guarantee improved outcomes. A 2017
review by the UK Joint Committee on Human Rights
on the operation of the Modern Slavery Act reinforces

28  BERLINER, D. et. al. Governing global supply chains: what
we know (and don’t) about improving labor rights and working con-
ditions. Annual Review of Law and Social Science, v. 11, n. 1, p. 193-209,
2015.

29 AYRES, A.; BRAITHWAITE, J. Responsive regulation: tran-
scending the deregulation debate. New York: Oxford University
Press, 1992.

30 GRABOSKY P. Beyond responsive regulation: the expand-
ing role of non-state actors in the regulatory process. Regulation and
Governance, v. 7, 1. 1, p.114-123, mar. 2013.

31  PARKER, C; NIELSEN, V. Lehmann. Compliance: 14 ques-
tions. In: DRAHOS, P. Regulatory theory: foundations and applica-
tions. Australia: ANU Press, Acton ACT, 2017. p. 357-374.
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this assumption. The Committee cited evidence that
35% of statements under the Modern Slavery Act did
not discuss risk assessment processes, and two thirds
of statements did not identify priority risks.’”* Rather,
most companies were simply disclosing general infor-
mation about their existing policies.”” Ultimately, the
Joint Committee recommended the introduction of
legislation mandating human rights due diligence as a
means of hardening compliance with human rights ex-
pectations.™

Due diligence is a concept that is gaining traction
in the business and human rights field. Human rights
due diligence is an integral component of the Guiding
Principles and its effective development and implemen-
tation is noted as a shared responsibility of both gover-
nment and business. Government action to encourage
companies to respect human rights should include pro-
viding clarity around concepts such as due diligence and
setting standards for communicating these efforts to the
broader community. The concept of due diligence was
introduced in the Guiding Principles as a mechanism by
which companies might discharge their responsibility
to respect rights and reflects the continued reliance on,
what had been to date (as at and prior to 2011, when
the principles were introduced), a largely self-regulatory
process to address corporate human rights violations.
Human rights due diligence, as set out in the Guiding
Principles, is basically comprised of four key elements.
Namely, businesses are expected to: (1) assess their ac-
tual and potential adverse human rights impacts; (2)
integrate these findings internally and take appropriate
preventative and mitigating action; (3) track the effecti-
veness of their response; and (4) publicly communicate
how they ate addressing their human rights impacts.”
Guiding Principle 17 sets out the basic parameters of
the recommended due diligence process and notes that
human rights due diligence may cover impacts a busi-
ness causes, contributes or is directly linked to it via its

32 ERGON ASSOCIATES. Reporting on modern slavery: the cur-
rent state of disclosure. 2016. Available in: <http://www.ergonas-
sociates.net/images/stories/articles/ergonmsastatement2.pdf>.
HOUSE OF LORDS, HOUSE OF COMMONS JOINT COM-
MITTEE ON HUMAN RIGHTS. Human rights and business 2017:
promoting responsibility and ensuring accountability. p.37-38. Avail-
able in: <https://www.publications.parliament.uk/pa/jt201617/
jtselect/jtrights/443/443.pdf>.

33 Written evidence from the Equality and Human Rights Com-
mission in the UK Joint Committee Report, n32, p38.

34 UK Joint Committee Report, n32, p59.

35  Guiding Principles n5, Principle 15(b), 17-21

operations and relationships, and will vary in complexi-
ty according to the size of the business and the severity
of risk.*

A key feature that distinguishes human rights due
diligence from traditional corporate due diligence, is its
ongoing nature and that it focuses primarily on detec-
ting the risks that the company may impose on others,
as opposed to tisks to the company.”” While due dili-
gence as set out in the Guiding Principles applies to a
range of situations in which businesses may potentially
impact human rights, one of the most common (and
significant) human rights challenges faced by business
today is that associated with its reliance on global supply
chains. However, none of the three supply chain regu-
latory approaches analyzed above that mandate social
disclosures expressly impose a legal obligation on com-
panies to conduct such due diligence.

Since the advent of the Guiding Principles in 2011,
there have been significant advances in further defining
and refining the concept of due diligence, and in some
instances (discussed below), legally mandating compa-
nies to conduct such assessments. Recently, detailed
guidance has begun to emerge (developed by both state
and non-state actors) which attempts to outline what
a comprehensive supply chain due diligence program
should look like. The OECD’s work in this area has
been ongoing for many years and its most recent gui-
dance documents reflect and expand on the framework
set out in the Guiding Principles. *® The Dutch Agree-
ment on Sustainable Garment and Textile, established
in 2016, is an example of a sector specific soft law ap-

36 Guiding Principles n5, Principle 17.

37 MCCORQUODALE, R.; BONNITCHA, J. The concept of
“Due Diligence” in the UN guiding principles on business and hu-
man rights. European Journal of International Law, v. 28, 2017.

38  The OECD has been particularly active in this space and
has produced a 2018 report on responsible business conduct
along with sector specific guidelines. ORGANISATION FOR
ECONOMIC CO-OPERATION AND DEVELOPMENT. Dxe
diligence guidance for responsible business conduct OECD publishing. 2018.
Available in:  <http://www.oecd.org/investment/due-diligence-
guidance-for-responsible-business-conducthtm>.  ORGANISA-
TION FOR ECONOMIC CO-OPERATION AND DEVELOP-
MENT. Due diligence guidance for responsible supply chains of minerals from
conflict-affected and high-risk areas. 2016. Available in: <http://dx.doi.
org/10.1787/9789264252479-en>; ORGANISATION FOR ECO-
NOMIC CO-OPERATION AND DEVELOPMENT. Due diligence
guidance for responsible supply chains in the garment and footwear sector. 2017.
Available in: <https://mneguidelines.oecd.org/oecd-due-diligence-
guidance-garment-footwear.pdf>.
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proach to facilitating human rights due diligence. * It is
a sector-based agreement between sector associations,
member companies, government, trade unions and ci-
vil society organizations by which they work together
to identify and address risks to human rights (including
labor rights), environmental impacts, impacts related to
corruption and taxation practices and other negative
impacts covered by the OECD Guidelines for Multina-
tional Enterprises and the Guiding Principles. Throu-
gh policies such as this, the Dutch government aims
to encourage the implementation of due diligence on
a voluntary basis. To date, two agreements have been
reached, one in the garment and textile sector and the
other in banking. Alongside these high level govern-
mental and inter-governmental led efforts to encourage
voluntary due diligence are guidelines that have been
developed by civil society to further define and refine
human rights due diligence.*

However, despite the proliferation of discussions
on due diligence, its practical implementation appears
limited. A 2017 report by the Corporate Human Rights
Benchmark reported low levels of due diligence prac-
tice and reporting. *' Similarly, a survey conducted by

39  SOCIAAL-ECONOMISCHE RAAD. Agreement on Sustainable
Garment and Textile. Available in:  <http://www.indianet.nl/pdf/
AgreementOnSustainableGarmentAndTextile.pdf>;  SOCIAAL-
ECONOMISCHE RAAD. Dutch Banking sector agreement on inter-
national responsible business conduct regarding human rights. 2016. Avail-
able in: <https://www.ser.nl/~/media/files/internet/publicaties/
overige/2010_2019/2016/dutch-banking-sector-agreement.ashx>.
40  For example, the Ethical Trading Initiative has developed a
Human Rights Due Diligence Framework, the Danish Institute
for Human Rights has its Human Rights Impact and Assessment
Guidance and Toolbox, and Shift has also developed guidance
around due diligence. See: DANISH INSTITUTE FOR HUMAN
RIGHTS. Human Rights Impact and Assessment Guidance and Toolbox.
Available in:  <https://www.humanrights.dk/sites/humanrights.
dk/files/media/dokumenter/business/hria_toolbox/introduc-
tion/welcome_and_introduction_final_may2016.pdf_223791_1_1.
pdf>.; SHIFT. Respecting human rights through global supply chains shift
workshop report n. 2. 2012. Available in: <https://wwwshiftproject.
org/media/resources/docs/Shift_ UNGPssupplychain2012.pdf>.
41 Its 2017 report tracking the performance of 98 publicly traded
companies in the agricultural products, apparel and extractives sec-
tors found that only one-third of companies had attempted to iden-
tify their human rights risks, 20% had integrated and acted on those
risks, 18% had tracked the effectiveness of those risks and only 2%
of companies had publicly communicated their effectiveness. COR-
PORATE HUMAN RIGHTS BENCHMARK. Key Findings 2017.
2017. Available in: <https://www.corporatebenchmark.org/>. The
report tracks the performance of 98 publicly traded companies in
the agricultural products, apparel, and extractives sectors. Compa-
nies are chosen on the basis of size, revenues, geographic and indus-
try balance. The CHRB has a long-term goal of eventually assessing

Norton Rose Fulbright and the British Institute of In-
ternational and Comparative Law* found that over 50%
of companies surveyed had never undertaken a specific
human rights due diligence process, These initial results
indicate that six to seven years since the adoption of the
Guiding Principles, a majority of companies are either
not conducting or adequately reporting on their human
rights due diligence practices.

This lack of progress might be attributed in part to
the non-binding nature of due diligence requirements
at both the international and domestic level, however
some recent legislative initiatives are seeking to chan-
ge that. The two laws, described in Appendix 1, that
expressly focus on due diligence as a tool to drive
compliance with social norms are the Illegal Logging
Prohibition Act of 2012 from Australia and the French
Corporate Duty of Vigilance Law of 2017. The Ille-
gal Logging Prohibition Act incorporates due diligence
requirements that obligate the importers and proces-
sors of timber into Australia to initiate verification and
certification processes aimed at ensuring the imported
timber had not been illegally logged.” If an importer
or processor intentionally, knowingly, or recklessly im-
ports or processes illegally logged timber, they could
face significant penalties, including up to five years im-
prisonment and/ or heavy fines, however the criminal
penalties do not apply to non-compliance with the due
diligence requirements. The regulations attached to the
Act provide clear guidance as to what will constitu-

te compliance with the due diligence requirements. *

the top 500 global companies: CORPORATE HUMAN RIGHTS
BENCHMARK. Friends of the CHRB. Available in: <https://busi-
ness-humantights.org/en/corporate-human-rights-benchmark-0/
friends-of-the-chrb>.

42 The survey covered 152 companies from a range of sectors.
MCCORQUODALE, R. et. al. Human rights due diligence in law
and practice: good practices and challenges for business enterprises.
Business and Human Rights Journal, v. 2, n. 2, p. 195-224, jul. 2017.

43 TURNER, R. J. Transnational supply chain regulation: extra-
territorial regulation as corporate law’s new frontier. Me/bourne Jour-
nal of International Law, v. 17, n. 1, p.188-209, 2016.

44 The lllegal 1.0gging Probibition Amendment Regulation 2012 pro-
vides that: step 1 is information gathering (the importer must obtain
as much of the prescribed information as is reasonably practicable);
step 2 is an option process that involves assessing and identifying
risk against a prescribed timber legality framework (section 11) or a
country-specific guideline (once they are prescribed); step 3 is risk
assessment (section 13); and, step 4 is risk mitigation (section 14),
which should be adequate and proportionate to the identified risk.
Tllegally logged timber is defined broadly in the I/egal I.ogging Probibi-
tion Act 2012 (Cth) as timber ‘harvested in contravention of laws in
force in the place (whether or not in Australia) where the timber was
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While narrowly targeted on a single sector, the Act has
both an environmental and human rights focus as the
impacts of illegally logged timber can be widespread.®

The French Corporate Duty of Vigilance Law is
much broader in scope (in that it applies to all human
rights) but narrower in its application (it will apply to
France’s largest companies as determined by the num-
ber of employees). It also incorporates human rights
due diligence as a key mechanism for improving respect
for human right in supply chains. The broad purpose of
the law is to require relevant businesses to identify risks
and prevent serious violations of human rights and fun-
damental freedoms to better protect the health and sa-
fety of both people and the environment. As noted in
Appendix 1, the law sets out the broad parameters of
what adequate due diligence should look like and inclu-
des compliance mechanisms that incorporate potential
regulatory roles for both public and private actors.

While the Australian and French laws also incorpo-
rate social disclosure requirements there are two key
distinctions between these due diligence focused laws
and the three mandated social disclosure laws discussed
above. Firstly, the Australian and French laws recognize
that disclosure alone is likely to be insufficient to dri-
ve improved respect for human rights in supply chains.
While transparency is part of what the laws require,
they also focus on the substantive actions business enti-
ties must take to understand and address human rights
risks. That is, they require companies to conduct due
diligence, and in so doing, develop plans and engage
in detailed risk identification, assessment and mitiga-
tion. Secondly, both laws include mechanisms that go
beyond primarily relying on naming and shaming tac-
tics from private actors to drive compliance. Not to say
such tactics are not useful, but rather that alone, they
are likely to be insufficient. As noted by Charlesworth
‘the idea of responsive regulation—first developed in
the context of business regulation—is [that it is] built

on pyramids of supports and pyramids of sanctions.™*

harvested’ (Section 7). The due diligence requirements, as outlined
in the Illegal Logging Prohibition Regulation 2012, came into ef-
fect on 30 November 2014. From 1 January 2018, businesses and
individuals may face penalties for failing to comply with the due-
diligence requirements. Conducting the requisite due diligence can
be used as a defense to negligence.

45 As well as causing environmental harm, illegal logging involves
human rights abuses like violence against local communities, forced
labor, and pollution of vital water supplies.

46 CHARLESWORTH, H. A regulatory perspective on the in-

And indeed, Ayres and Braithwaite when developing
their responsive regulatory theory, argued that ‘[t]egu-
latory agencies will be able to speak more softly when
they are perceived as carrying big sticks.”*” What is mis-
sing from the three social disclosure laws discussed
above, is the stick. Mechanisms to encourage corporate
compliance with human rights may be offered both in
the form of positive inducements (such as compliance
being a necessary qualification for public procurement
contracts) and negative deterrents (such as fines or cri-
minal liability). Given the low levels of compliance seen
so far in relation to the Dodd-Frank Act, the CTSCA
and the Modern Slavery Act, it is arguably necessary
for the state to incorporate legal inducements or pe-
nalties in their compliance toolbox, alongside mecha-
nisms that facilitate compliance pressure from private
actors. Encouragingly, there are a handful of other laws
emerging, in some jurisdictions, which also go beyond
mandated transparency to include express due diligence
requirements and compliance mechanisms, some with a
narrow focus such as forced or child labor and others
referencing human rights more broadly.*

3. TOWARDS SUBSTANTIVE COMPLIANCE WITH
HUMAN RIGHTS

Mandated transparency coupled with human rights
due diligence are essential components of any legisla-
tive initiative to regulate human rights impacts in cor-
porate supply chains. However, one should not assume
that simply institutionalizing transparency or due dili-

ternational human rights system. In: DRAHOS, P. Regulatory theory:
foundations and applications. Australia: ANU Press, Acton ACT,
2017. p.357-374. p. 368.

47 AYRES, A.; BRAITHWAITE, J. Responsive regulation: tran-
scending the deregulation debate. New York: Oxford University
Press, 1992. p. 6.

48  Other legislative measures which require supply chain due
diligence include: the US Trade Facilitation Act which allows US
Customs to seize imported goods if an importer is unable to pro-
vide a certificate proving which measures were taken ensure that the
goods were not produced using forced labor. Under the proposed
Dutch Child Labour Bill, companies would be required to issue a
statement declaring that they have exercised due diligence to pre-
vent their goods and services being made using child labor. BUSI-
NESS HUMAN RIGHTS AND RESOURCE CENTRE; ITUC
CSI 1GB. Modern slavery in company operations and supply chains: manda-
tory transparency, mandatory due diligence and public procurement
due diligence. 2017. p. 15. Available in: <https://www.ituc-csi.org/
modern-slavery-in-company>.
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gence will automatically lead to improvements in cor-
porate behavior. What is key, is ensuring that the laws
encourage a move toward substantive compliance with
human rights rather than simply cosmetic compliance.”’
Substantive compliance here is understood to mean ac-
tions that are undertaken to satisfy the true objective
of the law - for example, practical steps to address and
reduce modern slavery in supply chains - rather than
simply directing actions toward the objective of increa-
sing transparency about the problem. To do that, and
substantively address the risks of modern slavery, these
laws must: (1) incorporate clear and detailed guidance
on disclosure and due diligence requirements; (2) re-
quire collaboration with external stakeholders; and (3)
provide for compliance mechanisms to couple transpa-
rency and due diligence with accountability.

3.1. Disclosure guidance

Detailed reporting requirements can assist in pro-
viding useful information to external stakeholders that
allows civil society, potential business partners, investors
and the public to evaluate company performance and
identify best practice.”” Providing detailed guidance of
what is expected of all companies will also help ensure
that those businesses that do disclose in some detail are
not punished in the market-place for doing so, as it will
‘level the playing field” of disclosure. Detailed informa-
tion is also necessary to help regulators evaluate whether
self-regulation on an issue is working or if some other
approach is requited. These disclosure requirements
must include outcomes, not just processes. The law
should include clear guidance for companies on what
and how they report to enable the production of consis-
tent and comparable reports that can be measured and
improvements tracked over time. The lack of initial gui-
dance provided to UK companies has been a criticism
of the Modern Slavery Act.”' Currently section 54(5) of
the Modern Slavery Act outlines what a statement may
include, but there is no prescribed form of content or
length for a statement. It is suggested that companies re-

49 KRAWIEC, K. D. Cosmetic compliance and the failure of
negotiated governance. Washington University Law Quarterly, v. 81, p.
487-544, 2003.

50  PARKER, C. The open corporation: effective self-regulation and
democracy. Cambridge: Cambridge University Press, 2002.

51  ERGON ASSOCIATES. Reporting on modern slavery: the current
state of disclosure. 2016. Available in: <http://www.ergonassoci-
ates.net/images/stories/articles/ergonmsastatement2.pdf>.

port on six broad areas: business and supply chain struc-
ture, polices, due diligence, risk assessment, effectiveness
and training, These topics for reporting are discretionary.
Statements submitted to date lack consistency and many
companies are not providing substantive disclosure in
most of the suggested areas. Uniform obligatory repor-
ting criteria should be included so that companies do not
pick and choose which elements to report against.

An essential element of what companies should be
reporting on is their due diligence efforts. Reporting is
simply the final step in the process of identify, assessing
and addressing risks, and tracking the effectiveness of
those responses. For reporting to be legitimate it must
be based on effective due diligence. The Guiding Prin-
ciples provide a broad framework that sets out the ge-
neral parameters of what companies should take into
account in conducting human rights due diligence as-
sessments.” They state that the ‘process should include
assessing actual and potential human rights impacts, in-
tegrating and acting upon the findings, tracking respon-
ses, and communicating how impacts are addressed.”
However, the term ‘impacts’ — the crucial element to
which due diligence is addressed — is not defined and
it may be clearer to refer to violations of international
human rights, the terminology employed in the Fren-
ch law>* As a high-level document, the Guiding Prin-
ciples employs imprecise language and anticipates that
human rights due diligence will be further elaborated
upon through negotiated standard-setting processes at a
more concrete level (for example, on an sector by sector
basis as has been done by the OECD). Supply chain ar-
rangements are not static and will vary from sector to
sector and as such those laws that are narrowly targeted
on a specific sector (such as the Illegal Logging Act)
may be able to provide more precision in detailing what
due diligence entails. However, the fundamental prin-
ciples of due diligence (referred to in both the French
and Australian Acts) include tracking and reporting on:
risk identification, risk assessment and risk mitigation.

52 Guiding Principles, n5 Principles 17-20.

53 Guiding Principles, n n5, Principle 17.

54 Loi de Vigilance No. 2017-339 of 2017 Article 1. See also,
DEVA, S. Treating human rights lightly: a critique of the consensus
rhetoric and the language employed by the guiding principles. In:
DEVA, S.; BILCHITZ, D. Human rights obligations of business: beyond
the corporate responsibility to respect? Cambridge: Cambridge Uni-
versity Press, 2013.

55  GEREFFI, G.; HUMPHREY, J.; STURGEON, T. The gov-
ernance of global value chains. Review of International Political Econo-
my, v. 12, n. 1, p. 78-104, 2005. p. 96.
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3.2. Collaboration

General guidance provided by the OECD on due
diligence stresses the need for companies to adopt a
collaborative approach in their due diligence and repoz-
ting efforts. For example, the OECD’s Due Diligence
Guidance for Responsible Supply Chains in the Gar-
ment and Footwear Sector emphasizes that due diligen-
ce is both an interactive and shared process, noting that
enterprises ‘should engage meaningfully with affected
stakeholders as part of the due diligence process. Such
engagement should be two-way, conducted in good fai-
th and responsive.”® The OECD advises that business
should engage with other companies in the sector, re-
levant multi-stakeholder institutions and directly with
workers and their chosen representatives such as trade
unions.” This broad concept of collaboration is distinct
from social auditing, a process by which a company ve-
rifies supplier compliance with human rights standards,
typically set out in a code of conduct. While the precise
nature of a social audit will vary depending on the in-
dustry in question and the organisation undertaking the
audit, it generally involves a physical inspection of a fa-
cility (for example a factory, farm, mine or vessel), com-
bined with a review of documents (to the extent that
records are kept) and some interviews with manage-
ment and employees. ** Social auditing may sometimes
be a usetul tool to identify non-compliance with human
rights, and as such, a component, rather than the fo-
cal point of human rights due diligence. However sole
reliance on social auditing to satisfy legal requirements
reflects a limited vision of supply chain human rights
due diligence.”” Broader and ongoing collaboration with

56 OECD Apparel Guidance, n38 p.23.

57  OECD Apparel Guidance, n38 p.24-26.

58 See for example, ISEAL ALLIANCE. Assuring compliance with
social and environmental standards: code of good practice. p. 5. Available
in:  <https://wwwisealalliance.org/online-community/resources/
assurance-code-version-10>. (ISEAL Alliance Code of Good Prac-
tice). The ISEAL Alliance is a multi-stakeholder initiative whose
aim is to strengthen the sustainability standards of MSIs (and other
standard setting and accreditation bodies

59  There is now a growing body of evidence indicating that
social auditing is, in and of itself, an ineffective tool for achiev-
ing meaningful and consistent human rights improvements. REI-
NECKE, J; DONAGHEY, J. The ‘Accord for Fire and Building
Safety in Bangladesh™in response to the Rana Plaza disaster. In:
MARX, A. et. al. (Ed.). Global governance of labonr rights: assessing the
effectiveness of transnational public and private policy initiatives.
New York: Edward Elgar Publishing, 2015; LOCKE, R.; AMEN-
GUAL, M.;; MANGLA, A. Virtue out of necessity? Compliance,
Commitment, and the Improvement of Labor Conditions in Global

external stakeholders on the other hand, allows for an
external check to ensure that the systems that are being
implemented will be effective as they can provide input
into the design and implementation of those systems.”
Companies may lead, but cannot complete the task of
undertaking substantive human rights due diligence in
isolation.

3.3. Compliance

Theoretically, it is realistic to assume that without
any mechanism to encourage compliance with the le-
gal requirements of transparency and due diligence, the
uptake by companies may be limited.® This has played
out in practice via the implementation of the Modern
Slavery Act in the UK. The review of the operation of
the law by the UK Joint Committee on Human Rights
in 2017 suggested not only the inclusion of manda-
tory due diligence to strengthen the current reporting
requirements, but also the introduction of civil (and
criminal) penalties where human rights violations have
occurred.”” Both the French and the Australian due
diligence laws provide for the imposition of civil pe-
nalties where companies have failed to implement due
diligence plans. Compliance here is not linked simply to

Supply Chains. Politics & Society, v. 37, n. 3, 2009; O'ROURKE, D.
Multi-stakeholder regulation: privatizing or socializing global labor
standards? World Development, v. 34, n. 5, p. 899-907, 2006; CLEAN
CLOTHES CAMPAIGN. Looking for a quick fix: how weak social
auditing is keeping workers in sweatshops. 2005. p. 26-28, 32-39.
Available in: <https://cleanclothes.org/resources/publications/05-
quick-fix.pdf/view>.; LEBARON, G.; LISTER, J. Speri Global Polits-
cal Economy Brief n. 1: ethical audits and the supply chains of Global
Corporations. 2016. Available in: <http://speti.dept.shef.ac.uk/wp-
content/uploads/2016/01/Global-Brief-1-Ethical-Audits-and-the-
Supply-Chains-of-Global-Corporations.pdf>; INTERNATIONAL
LABOUR ORGANIZATION. Fishers first: good practices to end
labour exploitation at sea. 2016. Available in: <http://www.ilo.org/
wemsp5/groups/public/---ed_norm/---declaration/documents/
publication/wems_515365.pdf>

60  GUNNINGHAM, G.; GRABOSKY, P. Swart regulation: de-
signing environmental policy. New York: Oxford Clarendon Press,
1998. p. 247.

61  Regulatory theory assumes the necessary inclusion of a gra-
dation of mechanisms, ranging from self-regulation to external en-
forcement by the state, may be necessary in order for regulation to
be effective, see AYRES, A.; BRAITHWAITE, |. Responsive regulation:
transcending the deregulation debate. New York: Oxford University
Press, 1992.

62 HOUSE OF LORDS, HOUSE OF COMMONS JOINT
COMMITTEE ON HUMAN RIGHTS. Human rights and business
2017: promoting responsibility and ensuring accountability. p. 37-
38. p. 22. Available in: <https://www.publications.patliament.uk/
pa/jt201617/jtselect/jtrights /443 /443.pdf>.
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a failure to report, but a failure to implement. Such laws
could (as in the case of the Australian law) provide that
demonstrated good faith due diligence could be raised
as a defence to, or at least a proportional mitigation of
liability.” Guidance in this respect could be obtained
from various anti-bribery and corruption laws that have
been implemented both nationally and internationally.
The UK Bribery Act 2010, for example, takes into ac-
count the fact that companies implemented ‘adequate
procedures’ to prevent bribery in their operations as a
defence to a charge of a company’s failure to prevent
bribery.”* Provisions incorporating both penalties for,
and defences to, alleged misconduct could give business
a strong incentive to exercise due diligence, without
depriving them of the ability to defend themselves, or
depriving victims of a remedy for serious violations of
human rights.®® Compliance mechanisms could also be
offered in a way by the state that motivates corporate
compliance, so that reporting and due diligence require-
ments must be met as a condition of tendering for any
public procurement contracts. Transparency and due
diligence must be coupled with accountability in order
to make the process meaningful.

4, CONCLUSION

The emergence of news laws to address the human
rights risks in global supply chains provide a real op-
portunity to develop robust reporting and human rights
due diligence standards that are capable of effecting po-
sitive change. The establishment of such legal standards
is challenging in that it involves the necessary involve-
ment of a multiplicity of stakeholders and implementa-
tion across borders. However, such laws can and should

63 MICHALOWSKI, S. Due diligence and complicity: a relation-
ship in need of clarification. In: DEVA, S.; BILCHITZ, D. Human
rights obligations of business: beyond the corporate responsibility to re-
spect? Cambridge: Cambridge University Press, 2013. p. 218-242.

64  CASSEL, D; RAMASASTRY, A. White paper: options for a
treaty on business and human rights. 2015. p. 99. Available in: <htt-
ps://scholarship.law.nd.edu/ndjicl/vol6/iss1/4/>.  Also,
and the US Department of Justice take certain factors into consid-
eration when assessing criminal fines for companies prosecuted un-
der the US. Foreign Corrupt Practices Act including: whether high-
level personnel were involved in or condoned the conduct, whether

courts

the organization had a pre-existing compliance and ethics program,
voluntary disclosure, cooperation, and acceptance of responsibility.
65  CASSEL, D; RAMASASTRY, A. White paper: options for a
treaty on business and human rights. 2015. p. 99. Available in: <htt-
ps://scholarship.law.nd.edu/ndjicl/vol6/iss1/4/>.

build on the slow and steady evolution of soft law that
has been used to guide, cajole and sometimes coet-
ce companies to respect human rights in their supply
chains. Whether in the form of multi-stakeholder codes
of conduct or high-level institutional guidelines, there
is an emerging consensus of what companies must do
to respect human rights. These emerging reporting and
due diligence legal requirements provide an opportu-
nity to entrench those norms to ensure compliance is
widespread. In developing laws to address supply chain
risks, consideration should be given to ensuring that
the reporting framework requires due diligence to be
conducted, encourages collaboration with a variety of
stakeholders and incorporates compliance mechanisms
so that the efforts taken to address human rights risks
are substantive rather than those that might engender
a more process otiented cosmetic form of compliance
with human rights.
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APPENDIX A — SociAL DISCLOSURE AND
Due DiLIGENCE LAws

gold or tungsten
if: the company
files report with
the SEC under
the Exchange Act
and the minerals
are ‘necessary to
the functionality
or production’
of a product
manufactured or
contracted to be
manufactured by
the company.

doing business
in California
with gross re-
ceipts more than
$100 million

pany that im-
ports timber or
timber products
into Australia,
or any dome-
stic processor
of Australian

grown raw logs

provides goods
or services and
carry on busi-
ness in the UK
with a global
net turnover of
£36 million or
more

Type of law  Disclosure (& Disclosure Due Diligence  Disclosure Due diligence
implied due dili- + Civil Liability + Civil liability
gence) (fine) (fines + vulne-

rability to civil
litigation)

Law US Dodd Frank  California Tran-  Australia Illegal ~ UK Modern France Corporate
Wall Street Re- sparency in Sup- Logging Prohi-  Slavery Act, Duty of Vigilance
form and Con- ply Chains Act,  bition Act 2012 2015 Section 54 Law, 2017
sumer Protection 2010
Act, 2010 Section
1502

Companies Companies that Manufacturers Applies to any Commercial or- French compa-

covered use tantalum, tin,  and retailers person or com-  ganizations that nies with 5,000

staff in France
or 10,000 staff
globally

NOLAN, Justine. Hardening soft law: are the emerging corporate social disclosure laws capable of generating substantive compliance with human rights?. Revista de Direito Internacional, Brasilia, v.

= 15, n.2,2018 p. 64-83

=



Type of law  Disclosure (& Disclosure Due Diligence  Disclosure Due diligence
implied due dili- + Civil Liability + Civil liability
gence) (fine) (fines + vulne-

rability to civil
litigation)

Transparency | Publicly traded Companies must Importers of Disclose in a The vigilance plan
companies must  publicly disclose  regulated timber statement on and its effective
submit to the on their website  products must its websites to  implementation
SEC whether the  their efforts to provide decla- ‘what extent, if  report shall be

minerals originate
from the DRC or
adjoining areas.

eradicate forced
labor and hu-
man trafficking
in their supply
chains including:
1. Use of third
party risk asses-
sment

2. Independent
supplier audits
3. Tier 1 sup-
plier certifica-
tions

4. Internal ac-
countability me-
chanisms

5. Internal trai-
ning

rations, at the
time of import,
to the Customs
Minister about
the due diligence
that they have
undertaken. The
Act provides for
inspectors to
exercise monito-
ring, investiga-
tion and enfor-
cement powers.

any, the com-
pany: 1) verifies
its product
supply chains;
2) audits its
suppliers; 3)
requires certi-
fications from
direct suppliers;
4) maintains in-
ternal accounta-
bility; and 5)
trains company
employees and
management

publicly disclosed
and included in
the extra-financial
report required
for major French
multinational cor-
porations.
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Type of law  Disclosure (& Disclosure Due Diligence  Disclosure Due diligence
implied due dili- + Civil Liability + Civil liability
gence) (fine) (fines + vulne-

rability to civil
litigation)

Due diligence | No requirement ~ None Regulations set ~ None Companies must

to conduct due
diligence but if
the minerals are
from DRC/area
then companies
must describe to
the SEC the due
diligence measures
taken to determi-
ne the source of
the minerals.

out detailed due
diligence requi-
rements inclu-
ding: informa-
tion gathering;
risk identifica-
tion; risk asses-
sment and risk
mitigation. 2017
amendments will
streamline due
diligence process
for timber pro-
ducts certified
under the Forest
Stewardship
Council and
Programme for
the Endorse-
ment of Forest
Certification
schemes.

establish and
implement a due
diligence plan that
states the measu-
res taken to iden-
tify and prevent
the occurrence of
human rights and
environmental
risks resulting
from their activi-
ties, the activities
of companies
they control and
the activities of
sub-contractors
and suppliers;
actions taken to
mitigate risk; and
an alert mecha-
nism.
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Type of law  Disclosure (& Disclosure Due Diligence  Disclosure Due diligence
implied due dili- + Civil Liability + Civil liability
gence) (fine) (fines + vulne-

rability to civil
litigation)

Enforcement | Companies Administrative  1f an importer Administrative ~ Subject to san-

subject to liability
for fraudulent or
false reporting.
Not liable if can
prove statement
made in good
faith. No requi-
rement to divest
from conflict
mines. The law
only requires com-
panies to report
on their mineral
sourcing and due
diligence practices.
Focus not on fines
or penalties. It is
designed to incre-
ase disclosure and
create a ‘name and
shame’” mechani-
sm with the aim
of transparency
driving change.

order: Incomple-
te compliance or
noncompliance
with disclosure
requirement may
result in injuncti-
ve relief issued
by the California
Attorney Ge-

neral.

Of processor
intentionally,
knowingly or
recklessly im-
ports or proces-
ses illegally log-
ged timber they
could face signi-
ficant penalties,
including up to
five years impri-
sonment and/or
heavy fines. Ho-
wever, there are
no criminal pe-
nalties (e.g. im-
prisonment) that
can be applied
for a breach of
the due diligence
requirements
only civil.

order: The se-
cretary of state
may seek injun-
ction through
the High Court
requiring com-
pliance.

ctions on three
grounds: if they
default on com-
mitments made
in their plan; if
there are faults
in the plan or its
implementation;
or if they fail to
produce a plan at
all. Administra-
tive orders, civil
liability: 1. Formal
notice to comply
must be followed
within 3 months
2. Injunction
order to com-
ply if continued
noncompliance;
3. Vulnerability
to civil liability
claims
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RESUMEN

En la cuarta reunién del Grupo de trabajo intergubernamental de com-
posicién abierta sobre las empresas transnacionales y otras empresas con
respecto a los derechos humanos, que debe celebrarse en octubre de 2018,
siguiendo el objetivo establecido por la Resolucién 26/9 de elaborar un
Instrumento Juridicamente Vinculante, comenzaran las negociaciones sus-
tantivas sobre un proyecto de texto articulado (Draft 0), elaborado por la
Presidencia del Grupo. Los trabajos anteriores y los comentarios aportados
por Estados, organizaciones sociales y academia, sefialan una serie de temas
especialmente controvertidos, que han centrado las sesiones precedentes y
previsiblemente centraran la cuarta sesién y los contenidos mas debatidos
del Draft 0. Entre estos temas destacan materias como el reconocimiento
de obligaciones directas a las empresas, el ambito de aplicacion del Instru-
mento, la inclusion de definiciones en el texto sobre cuestiones especialmen-
te complejas como el concepto de control o de cadena de suministro o el
contenido y los limites del acceso a la justicia, etc. Ademas, parece necesario
incluir de manera explicita en el debate sobre el contenido del texto otras
cuestiones como la necesaria integraciéon enfoque de género, la relacién del
instrumento con los Acuerdos Marco Internacionales o la necesidad de in-
cluir una mencién especifica a las empresas que actian en territorios en
conflicto. El objetivo del presente articulo es el analisis de las aportaciones
de los actores participantes en el proceso y de la doctrina especializada, asi
como un breve recorrido por el derecho comparado y los marcos de bard y
soft law existentes, a efectos de analizar los ejes mas relevantes del debate a
la luz de las aportaciones realizadas y contribuir al mismo con propuestas
de regulacién de utilidad para el comienzo de las discusiones sustantivas del
articulado del Instrumento.



Palabras clave: Instrumento juridicamente vinculante.
Draft 0. Empresas transnacionales. Derechos humanos.
Extraterritorialidad. Resolucién 26/9.

ABSTRACT

At the fourth meeting of the open-ended intergo-
vernmental working group on transnational corpo-
rations and other business enterprises with respect to
human rights, to be held in October 2018, substantive
negotiations will take place with regard to a Draft 0,
prepared by the Chairperson-Rapporteur of the Group,
following the goal set by Resolution 26/9 of develo-
ping an international legally binding instrument. The
previous works and the comments provided by States,
social organizations and academics, point to some con-
troversial topics, which have been in the center of the
preceding sessions and will foreseeably be in the focus
of the fourth session and the most debated contents of
Draft 0.

Some of these central topics are the recognition of
direct obligations to be imposed on corporations, the
scope of the application of the Instrument, the inclu-
sion of definitions on particulatly complex issues such
as the concept of corporate control or supply chain or
the content of the right to access to justice, etc. In addi-
tion, the future Instrument could include other issues
such as the gender-based approach, the relationship
of the instrument with the International Framework
Agreements between Unions and transnational compa-
nies or the need to include specific mention to corpo-
rations operating in territories in conflict. The objective
of this article is the analysis of the contributions of the
actors involved in the process and the specialized legal
doctrine, as well as doing a brief reference to the exis-
ting hard and soft law, in order to analyze the most im-
portant themes of the debate and to contribute to the
beginning of the substantive discussions of the legally
binding instrument.

Key Words: Legally Binding Instrument, Draft 0, trans-
national corporations, human rights, extraterritoriality,
Resolution 26/9

1. INTRODUCCION

El 26 de junio de 2014, el Consejo de Derechos Hu-
manos de Naciones Unidas (CDH) adopté la Resolu-
cién 26/9, titulada “Elaboracién de un instrumento in-
ternacional juridicamente vinculante sobre las empresas
transnacionales y otras empresas con respecto a los de-
rechos humanos”. Al adoptar esta Resolucion, el CDH
creaba el grupo de trabajo intergubernamental de com-
posicion abierta (OEIGWG por sus siglas en inglés) so-
bre las empresas transnacionales y otras empresas con
respecto a los derechos humanos, cuyo mandato sera
claborar un instrumento juridicamente vinculante (IJV)
para regular las actividades de las empresas transnacio-
nales y otras empresas en el derecho internacional de los
derechos humanos.

Con este objetivo general, la Resolucion establece
cuatro directrices, una respecto del objetivo, que no es
otro que la elaboracion del Instrumento, y tres respec-
to del procedimiento. Sobre esta Ultima cuestion, cabe
sefalar que la Resoluciéon enmarcé las obligaciones de
los tres primeros grupos de trabajo del OEIGWG, que
se celebraron en Ginebra, del 6 al 10 de julio de 2015;
del 24 al 28 de octubre de 2016 y del 23 al 27 de octu-
bre de 2017". Las tres sesiones han sido presididas por
Ecuador.

Los dos primeros grupos de trabajo, tal y como se
establece en la Resolucién, se consagraron a delibera-
ciones constructivas sobre el contenido, el alcance, la
naturaleza y la forma del futuro instrumento internacio-
nal; en el tercero, la Presidencia del Grupo de Trabajo
presentd un “Documento de Elementos para el proyec-
to de instrumento internacional juridicamente vinculan-
te sobre empresas transnacionales y otras empresas con
respecto a los Derechos Humanos”, preparado bajo el
mandato de la Resolucién 26/9 y sobre la base de las
dos primeras sesiones, a efectos de permitir el inicio de
las negociaciones sustantivas®

Segtn se plasmo en las recomendaciones del Presi-

1 Los informes se encuentran en la pagina electronica: http://
www.ohchr.org/EN/HRBodies/HRC/WGTransCorp/Pages/1G-
WGONTNC.aspx.

2 UNITED NATIONS. Elementos para el proyecto de instrumento in-
ternacional juridicamente vinculante sobre empresas transnacionales y otras em-
presas com respecto a los derechos humanos. Disponible en: <http://www.
ohchr.org/Documents/HRBodies/HRCouncil/ WGTransCorp/
Session3/LegallyBindingInstrumentTNCs_OBEs_SPpdf>.  Ac-
ceso el: 10 jun. 2018.
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dente del grupo, incluidas en el informe del Tercer Gru-
po de Trabajo, presentado ante el CDH en su sesion de
marzo de 2018’ la cuarta reunién de trabajo del Grupo
debe celebrarse en octubre de 2018 y en la misma se
debatira sobre un proyecto de texto articulado (Draft
0) que sera presentado por la Presidencia del Grupo
con una antelacién de cuatro meses antes de la celebra-
cion de la reunién (junio de 2018). Este borrador, que
a fecha de 15 de julio todavia no habia sido presentado,
debe estructurarse teniendo como base los debates de
las sesiones anteriores y muy en particular el “Docu-
mento de Elementos para el proyecto de instrumento
internacional juridicamente vinculante sobre empresas
transnacionales y otras empresas con respecto a los De-
rechos Humanos”.

A lo largo de este texto va a realizarse una aproxi-
macion juridica a los posibles contenidos del IJV. Para
ello se va a proceder a revisar los debates celebrados en
el marco del proceso de la Resolucion 26/9, los textos
fundamentales aportados durante el proceso, en parti-
cular el Documento de Elementos, los documentos re-
levantes del sistema de derechos humanos de Naciones
Unidas, asf como la doctrina, ya abundante, al respecto.

La finalidad de este andlisis y de las propuestas de que
se contienen en las siguientes paginas es servir de apoyo
al proceso de negociaciones sustantivas sobre el llamado
Draft 0, que debe dar comienzo en la cuarta sesién de
octubre de 2018. Para ello, van a tratarse en la siguientes
paginas algunos de los temas que se han convertido en
nudos gordianos de la discusion, como son el reconoci-
miento de obligaciones directas a las empresas, el ambito
de aplicacion, la inclusion de definiciones, los limites del
acceso a la justicia, etc.). Mas alld de estas cuestiones,
van a apuntarse otras que, pese a no haberse convertido
en protagonistas, son imprescindibles de cara al futuro
contenido del IJV. Asf, la cuestion de la correcta integra-
cién enfoque de género, la relacién del Instrumento con
los Acuerdos Marco Internacionales celebrados entre
sindicatos y empresas transnacionales o la necesidad de
incluir una mencioén especifica a las empresas que actian
en territorios en conflicto son elementos que se plantean
como necesarios en el futuro tratado.

3 UNITED NATIONS. Informe del tercer periodo de sesiones del grupo de
trabajo intergubernamental de composicion abierta sobre las empresas transna-
cionales y otras empresas con respecto a los derechos humanos. 2018. Disponi-
ble en: <https://documents-dds-ny.un.org/doc/UNDOC/GEN/
G18/017/53/PDF/G1801753.pdf?OpenElement>. Acceso el: 10
jun. 2018.

Como punto de partida del analisis juridico va a de-
dicarse el primer epigrafe de contenido al analisis del
proceso politico y en concreto al desarrollo de la tercera
sesion del OEIGWG, celebrado en Ginebra en octubre
de 2017.

2. El proceso politico: la tercera sesion como
un punto de partida

El proceso comenzado con la adopcién de la Re-
solucién 26/9 ha levantado, como podia esperarse, un
amplio numero de cuestionamientos de caricter poli-
tico y juridico. Centrandonos en este apartado en los
equilibrios politicos que rodean a este proceso, es nece-
sario recordar que la Resolucion 26/9 obtuvo 20 votos
a favor, 13 abstenciones, y 14 en contra. Entre los ac-
tores contrarios a su adopcion, la Unién Europea se ha
destacado por postura permanentemente critica con el
proceso en siy con el contenido de la propia Resolucion
26/9, cuestionando la oportunidad y la idoneidad de su
objetivo y su ambito subjetivo.

El nivel de critica al proceso por parte de la Unioén
Europea ha ido subiendo de intensidad. El nimero de
Hstados participantes en cada grupo de trabajo da una
idea de la creciente importancia del tema y el interés
que esta suscitando. A la reunién del primer grupo acu-
dieron 62 Estados mds la Unién Europea®. El segundo

4 Al primer perfodo de sesiones asistieron representantes de Arge-
lia, Argentina, Austria, Bangladesh, Bolivia, Brasil, Bulgaria, Chile,
China, Colombia, Costa Rica, Cuba, Ecuador, Egipto, El Salvador,
Etiopfa, Estado de Palestina, la Federacién de Rusia, Filipinas, Fran-
cia, Ghana, Grecia, Guatemala, Haiti, Honduras, la India, Indonesia,
Iran, Iraq, Italia, Kenia, Kuwait, Letonia, Libia, Liechtenstein, Lux-
emburgo, Malasia, Marruecos, México, Myanmar, Namibia, Nicara-
gua, el Pakistan, los Paises Bajos, Paraguay, Pert, Qatar, la Republica
Arabe Siria, la Republica de Corea, la Republica Dominicana, la
Republica de Moldavia, la Santa Sede, Singapur, Sudafrica, Suiza,
Tailandia, Trinidad y Tobago, Ttnez, Ucrania, el Uruguay, Venezuela
y Vietnam. También participaron la Unién Europea (UE), la Or-
ganizacién de Cooperacién y Desarrollo Econémicos (OCDE), el
Consejo de Europa, la Entidad de las Naciones Unidas para la Igual-
dad de Género y el Empoderamiento de las Mujeres (ONU Mu-
jeres), el Fondo de las Naciones Unidas para la Infancia (UNICEF),
la Organizacién Internacional del Trabajo (OIT), la Conferencia de
las Naciones Unidas sobre Comercio y Desarrollo (UNCTAD) y
el Centro del Sur. El informe entero de esta primera sesién puede
encontrase en: https://documents-dds-ny.un.org/doc/UNDOC/
GEN/G16/018/25/PDF/G1601825.pdf?OpenElement. Un  te-
sumen tealizado por el Centro del Sur puede encontrarse en https://
es.southcentre.int/question/comienzan-discusiones-historicas-en-
torno-a-la-elaboracion-de-un-instrumento-juridicamente-vinculan-
te-sobre-las-empresas-y-los-derechos-humanos/ y en el SOUTH
BULLETIN. Columbus: South Center, 2015. Disponible en: <htt-
ps://www.southcentre.int/wp-content/uploads/2015/11/SB87-
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grupo reunié a ochenta estados més la UE® y el tercero a
97°. En este tercer grupo se puso de manifiesto un fuer-
te aumento de presencia de pafses africanos y miembros
de la UE, en concreto, la sesioén final del tercer grupo
conto6 con la presencia de 22 Estados miembros de la
UE, que secundaron las reticencias mantenidas por el
negociador que representaba en la sala la posicién de
los 28.

Como se ha sefialado, el trabajo del tercer grupo de-
bia centrarse en la discusion del Documento de Ele-
mentos. Sin embargo, el debate fundamental que se ma-
nifesté de manera transversal durante toda la semana de
trabajo gir6é fundamentalmente en torno a dos cuestio-
nes: la relacion entre los Principios Ruggie y el proceso
de la Resolucién 26/9 y la propia continuidad de los
trabajos del OEIGWG'.

88_EN.pdf>. Acceso el: 10 jun. 2018.

5 A esta reunién asistieron los siguientes Estados: Argelia, Ar-
gentina, Australia, Austria, Bangladesh, Bielorrusia, Bélgica, Bo-
livia, Botswana, Brasil, Chile, China, Colombia, Costa Rica, Cuba,
Republica Checa, Republica Democritica del Congo, Reptblica Do-
minicana, Ecuador, Egipto, El Salvador, Etiopia, Finlandia, Francia,
Georgia, Alemania, Ghana, Grecia, Guatemala, Haiti, Honduras,
India, Indonesia, Iran, Iraq, Irlanda, Italia, Kenia, Japon, Kazakstan,
Libia, Luxemburgo, Mauritania, Mauricio, Malaysia, México, Mon-
golia, Marruecos, Palestina, Myanmar, Namibia Nicaragua, Paises
Bajos, Nigeria, Noruega, Republica de Corea, Pakistin, Panama4,
Perd, Portugal, Qatar, Rumania, Federacién Rusa, Ruanda, Saint
Kitts and Nevis, Arabia Saudi, Serbia, Eslovaquia, Singapur, Suda-
frica, Espafa, Suiza, Tayikistan, Tailandia, Tunez, Turquia, Ucra-
nia, Emiratos Arabes Unidos, Reino Unido, Uruguay, Venezuela.
Ademas particip6: la Santa Sede, la Unién Europea (UE) y el Con-
sejo de Europa.

6 Argelia, Angola, Argentina, Australia, Austria, Azerbaiyan, Bah-
rein, Bangladesh, Bielorrusia, Bélgica, Bolivia, Botswana, Brasil, Bu-
rundi, Republica Centro Africana, Chile, China, Colombia, Costa
Rica, Cuba, Chipre, Republica Checa, Republica Democratica del
Congo, Ecuador, Egipto, Estonia, Etiopfa, Finlandia, Macedonia,
Francia, Georgia, Alemania, Ghana, Grecia, Guatemala, Haiti, Hon-
duras, India, Indonesia, Iran, Iraq, Israel, Irlanda, Italia, Costa de
Marfil, Jamaica, Jordania, Kazakstin, Kenia, Lesoto, Liechtenstein,
Lituania, Luxemburgo, Madagascar, Malta, Mauritania, México, M6-
naco, Marruecos, Mozambique, Myanmar, Namibia, Pafses Bajos,
Nicaragua, Nigeria, Noruega, Pakistan, Panamd, Peru, Filipinas, Por-
tugal, Palestina, Qatar, Republica de Corea, Moldavia, Federacién
Rusa, Ruanda, Arabia Saudi, Singapur, Eslovaquia, Eslovenia, Soma-
lia, Sudafrica, Espafa, Sudan, Suecia, Suiza, Siria, Tailandia, Trinidad
y Tobago, Turquia, Ucrania, Emiratos Atrabes Unidos, Reino Unido,
Uruguay, Venezuela y Zambia. Ademas participé: la Santa Sede, la
UNCTAD, la Unién Europea (UE) y la Camara Internacional de
Comercio, entre otras organizaciones.

7 Paraun desarrollo de los debates que tuvieron lugar en la tercera
sesion se remite tanto al informe ya citado como al texto de SEITZ,
Karoline. One step further towards global regulation of business report of the
third session of the UN working group on a binding instrument on transna-
tional corporations and other business enterprises with respect to human rights
(“treaty”). Berlim: Rosa Luxemburg Stiftung, 2018. Disponible en:

Para desatascar la primera cuestién y permitir el co-
mienzo de la sesion y la aprobacion del programa, la
Presidencia del Grupo admiti6 abrir un debate sobre los
Principios Ruggie, manteniendo la afirmacion, ya sefia-
lada por Ecuador en distintos foros internacionales, de
la total compatibilidad entre el proceso de desarrollo de
los Principios, fundamentalmente a través de los Planes
Nacionales de Actuacion, y la aprobacién del Instru-
mento Juridicamente Vinculante.

Una vez comenzado el debate de fondo, los bloques
de opinién en cuanto a los contenidos del Documen-
to de Elementos se evidenciaron pronto. Por un lado,
apoyando el contenido del Documento e incluso pi-
diendo un posicionamiento mas avanzado en cuanto a
los instrumentos y mecanismos de control y responsa-
bilidad de las empresas se colocaron Ecuador, Sudafrica
y sus aliados (fundamentalmente el Grupo Africano y
diversos estados de América Latina). Cabe sefialar que,
uno de los argumentos interesantes repetidos en la ter-
cera sesion del grupo de trabajo port, entre otros paises,
Ecuador, fue la necesidad de extender los esfuerzos na-
cionales, como por ejemplo las normas del Reino Unido
(Modern Slavery Act, de 2015), de California (California
Transparency in Supply Chains Act, de 2010) o de Francia
(La Loi sur le devoir de vigilance des sociétés-meres et sociétés
donneuses d’ordre, de 2017), respeto del establecimiento de
responsabilidades a las empresas en materia de derechos
humanos. Un instrumento como el que se propone ten-
dria, segun se senalé durante el debate por la misién
de Ecuador, la virtud de universalizar esas expetiencias
nacionales y crear un marco internacional de igualdad,
con mecanismos compartidos, con responsabilidades
comunes y con obligacién de colaboracion permanente.

En sentido contratio, y con una postura critica res-
pecto del contenido se posicionaron la Unién Europea
y sus Hstados miembros, junto con Australia y Rusia,
coincidiendo en ocasiones con México o Brasil, entre
otros. Entre los temas mas cuestionados por este blo-
que de paises, podemos destacar: el ambito de aplica-
cion subjetivo, la atribucién de obligaciones directas a
las empresas concernidas por el Instrumento; el esta-
blecimiento de obligaciones extraterritoriales respecto
del control y sancion de las actividades de las empresas
que den lugar a violaciones de los derechos humanos;
la afirmacién de la prioridad del respeto a los Derechos

<http:/ /www.rosalux-nyc.org/towatrds-global-regulation-of-busi-
ness/>. Acceso el: 10 jun. 2018.
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Humanos frente a los tratados de comercio e inversion
y la inclusién de las entidades financieras dentro del
ambito del IJV, etc. Ademas, también con una postura
critica, se ha posicionado de manera destacada la Or-
ganizacion Internacional de Empresarios. En concreto,
esta Organizacion llegé a afirmar que es imposible es-
tablecer responsabilidades directas respecto del respeto
a los derechos humanos a las empresas, afirmando que
este tipo de iniciativas podia acabar con la competitivi-
dad y la inversién extranjera®.

Mas alla de esta oposicion frontal de la OIE, y de
manera general, es posible afirmar que la sociedad civil
que participa en el proceso ha realizado una valoracién
positiva del documento’. Como sefiala el documento
de valoracién que el centro de investigacion brasilefio
HOMA publicé antes de la tercera sesion, a modo es-
tudio comparativo del Documento de Elementos de
la Presidencia y de la propuesta de Instrumento de la
Campafia', el texto de la Presidencia mantuvo las lineas

8  Tanto en esta sesién como en las anteriores, la IOE se ha posi-
cionado frontalmente en contra de dos cuestiones fundamentales,
la extraterritorialidad y la posibilidad de establecer un mecanismo
internacional de control. Otras organizaciones, como el World Busi-
ness Council for Sustainable Development, la Camara Internacional
de Comercio o el Business and Industry Advisory Committee en
la OCDE, han enviado insumos sosteniendo la postura de la UE
respecto de los dos temas comentados, incluyendo el rechazo de
la extraterritorialidad. Los insumos estan disponibles en: INTER-
NATIONAL ORGANISATION OF EMPLOYERS. IOE follow-up
response to OHCHRs call for comments and proposals on the draft “elements”
document for the draft legally binding instrument on transnational corporations
and other business enterprises with respect to human rights. Disponible en:
<https://www.ohchr.org/EN/HRBodies/HRC/WGTransCorp/
Session3/Pages/Session3.aspx>. Consultado el: 10 jun. 2018.

9 Segun la valoracién escrita presentada por FIAM: “|...] the docu-
ment of elements for the draft legally binding instrument presented
by the Chairperson Rapporteur for this open-ended intergovern-
mental working group (OEIGWG) reflects the wide spectrum of
contributions made by civil society during the past two sessions. The
document therefore represented a sufficiently broad base for the
intergovernmental negotiations which began during the third ses-
sion of the OEIGWG, in conformity with resolution 26/9 adopted
by the Human Rights Council in 2014. This written contribution
provides comments on the language, conceptual categories and ele-
ments presented”. FIAM. Written contribution by FLAN International
Jor the 3rd session of the OEIGWG on transnational corporations and other
business enterprises with respect to human rights: Is to the elements
document presented by the Chairperson-Rapportenr. 2018. Disponible en:
<https://www.ohchr.org/EN/HRBodies/HRC/WGTransCorp/
Session3/Pages/Session3.aspx>.

10 HOMA. The Campaign Draft “Treaty on Human Rights and Trans-
national Corporations and Supply Chain” and The OEIGWG Chairman-
ship Elements for a 1egally Binding Instrument on Transnational Corporations
and Other Business Enterprises with Respect to Human Rights: a Compara-
tive Analysis Disponible en: <http://homacdhe.com/wp-content/
uploads/2017/10/ COMPARATIVE-ANALYSIS.pdf>.

rojas, pero a la vez fue menos ambicioso que el de la
campafia, con un caricter menos incisivo y mas “pru-
dente”, lo cual se justifica en su caracter de propuesta de
base para el inicio del debate sustantivo.

Permeando el debate sobre los contenidos del Do-
cumento fue poniéndose de manifiesto el problema de
fondo, que no era otro que el cuestionamiento de la
continuidad a futuro de los trabajos del OEIGWG. Este
tema fue puesto sobre la mesa de manera explicita el
ultimo dia de sesiones del Grupo, ya en el debate sobre
las conclusiones, en una intervencién de la representan-
te de Estados Unidos. Esta delegacién afirmo que la
Resolucién 26/9 unicamente menciona tres sesiones de
trabajo lo que implica, a su juicio, la imposibilidad de
celebrar una cuarta y subsiguientes sesiones. Segun la
opinién de Estados Unidos, compartida por otras dele-
gaciones, la no prevision explicita de otras sesiones mas
alla de la tercera implica la finalizacién automatica de los
trabajos del grupo.

En opinién de quien suscribe, y de una mayorfa de
los Estados presentes en aquél debate, el mandato que
la Resolucion 26/9 otorga al Grupo es claro, este debe
dedicarse a la elaboracion de un instrumento juridica-
mente vinculante para regular las actividades de las em-
presas transnacionales y otras empresas en el Derecho
Internacional de los Derechos Humanos. La Resolucion
no establece en ningun caso ni limites temporales ni un
nimero maximo de sesiones. En este sentido, la falta
de una mencién explicita de una cuarta y subsiguientes
sesiones en la Resolucion, posiblemente en la logica de
no prejuzgar el ritmo de las deliberaciones tras el tercer
aflo, no implica la imposibilidad de una cuarta sesion
sino la apertura respecto de los contenidos de la misma.

Una vez abierta la discusién durante la parte final de
la negociacién el viernes 27 de octubre de 2017, la pos-
tura de Brasil y de Rusia fue crucial para decantar la ba-
lanza hacia la necesidad de no impedir la convocatoria
de la cuarta sesién y continuar los debates. Por su parte,
la Unién Europea mantuvo sus reticencias hasta el final
de la sesion. Finalmente, el informe fue adoptado ad
referéndum, sin mencionar la cuarta sesion en las Con-
clusiones, pero incluyendo la convocatoria de la misma
en las recomendaciones de la Presidencia, que quedaron
como sigue:

a) Invitar a los Estados y las distintas pattes intere-
sadas a que presenten sus observaciones y propuestas
sobre los elementos del proyecto de documento a mas

GUAMAN, Adoracién. Del Documento de Elementos al Draft 0: apuntes juridicos respecto del posible contenido del proyecto de Instrumento Vinculante sobre empresas transnacionales y otras

o9}

© empresas con respecto a los derechos humanos. Revista de Direito Internacional, Brasilia, v. 15, n. 2, 2018 p. 84-114



tardar a finales de febrero de 2018;

b) Presentar un proyecto de instrumento juridica-
mente vinculante sobre las empresas transnacionales y
otras empresas con respecto a los derechos humanos,
sobre la base de las aportaciones de los Estados y otros
interesados pertinentes, por lo menos cuatro meses an-
tes del cuarto perfodo de sesiones del grupo de trabajo,
con miras a la celebracién de negociaciones sustantivas
durante su cuarto perfodo de sesiones anual y los petio-
dos de sesiones anuales ulteriores hasta el cumplimiento
de su mandato;

¢) Convocar un cuarto perfodo de sesiones del grupo
de trabajo, que se celebrara en 2018, y celebrar consultas
oficiosas con los Estados y otros interesados pertinen-
tes en relacién con su programa de trabajo.

Las consultas oficiosas (consultas informales abier-
tas) en relacién con el programa de trabajo comenzaron,
por impulso de la presidencia del Grupo, el dia 17 de
mayo, convocandose sesiones de consultas posteriores.
Como puede observarse por las preguntas planteadas

en la “guia para las consultas”"

, el nuevo presidente del
Grupo, el embajador Luis Gallegos, ha decidido comen-
zar a debatir el fondo de los contenidos de un posible
instrumento durante estas consultas. Debe recordarse
que, segun las recomendaciones del presidente anterior,
las mismas debian circunscribirse a la consecuciéon de
un consenso sobre el programa de trabajo de la cuarta

sesion'?,

Para terminar este breve analisis del proceso cabe

11 Esta gufa delimita fundamentalmente tres temas: jurisdiccion,
responsabilidad juridica y medidas preventivas. A pesar de la perti-
nencia de estas cuestiones para el futuro instrumento es evidente
que nada tienen que ver con el programa de la cuarta sesion sino con
el mismo fondo de la discusion que debera llevarse a cabo durante
la misma.

12 Es importante recordar que la Presidencia del Grupo en 2015
y 2016 fue ocupada por la que en aquel momento era Embajado-
ra de Ecuador ante Naciones Unidas en Ginebra, posteriormente
Ministra de Exteriores y en la actualidad, Presidenta de la Asamblea
General de Naciones Unidas, Marfa Fernanda Espinosa. Su sustituto
en la Misién de Ecuador en Ginebra fue Gillaume Long, que antes
ocupo el puesto de Canciller. Tras la dimisiéon de Long en enero de
2018, se nombré al Embajador de carrera Luis Gallegos. Por otro
lado, y para sostener el proceso, en abril de 2018 se aprobé por acu-
erdo ministerial la creacién del “Equipo de Trabajo del instrumento
internacional juridicamente vinculante sobre empresas transnacion-
ales y derechos humanos, dependiente de la Subsecretarfa de Asun-
tos Multilaterales del Ministerio de Relaciones Exteriores y Movili-
dad Humana, en la ciudad de Quito”. El equipo estd coordinado por
quien sea designado para tales funciones por el/la Subsecretatio/a
de Asuntos Multilaterales.

realizar dos observaciones. La primera respecto de la
postura de la Uniéon Europea y la reaccion generada
desde el Parlamento Europeo; la segunda respecto de la
posicion de los actores sindicales.

Como se recordo a lo largo de la tercera sesion, el
Parlamento Europeo ha manifestado en numerosas
ocasiones su pleno apoyo al proceso de la Resolucion
26/98. Ademis, en la recta final de la tercera sesion,
y ante la postura mantenida por el representante de la

13 Entre otras pueden citarse las siguientes resoluciones:

- Resolucién del Parlamento Europeo, de 14 de diciembre de
2016, sobre el Informe anual sobre los derechos humanos y la
democracia en el mundo y la politica de la UE al respecto (2015)
(2016/2219(INI)). En su apartado 84 recoge que “Acoge con satis-
faccion los trabajos iniciados para la elaboracion de un tratado vin-
culante de las Naciones Unidas sobre las empresas y los derechos
humanos; lamenta los comportamientos obstructivos en relacién
con este proceso, y pide a la Unién y sus Estados miembros que
participen constructivamente en estas negociaciones”;

- Resolucion del Parlamento Europeo, de 14 de febrero de
2017, sobre la revision del Consenso Europeo sobre Desarrollo
(2016/2094(INI)). En el apartado 56, el Patlamento sefiala que
“Considera indispensable que el nuevo Consenso haga referencia
a un solido compromiso de la Unién por implantar un marco in-
ternacional juridicamente vinculante para que las empresas se re-
sponsabilicen de sus practicas abusivas en los paises donde operan,
ya que afectan a todos los ambitos de la sociedad —desde la explo-
tacion del trabajo infantil a la ausencia de un salario digno, desde
vertidos de petréleo a la deforestacion masiva, desde el acoso a los
defensores de los derechos humanos a la apropiacion de tierras”;

- Resolucion del Parlamento Europeo, de 14 de abril de 2016, sobre
el sector privado y el desarrollo (2014/2205(INT)). En el apartado 8,
el Parlamento anima a la Unién a apoyar el proceso para la conse-
cucion de un instrumento que “aclare las obligaciones de las empre-
sas transnacionales con respecto a los derechos humanos, y de las
empresas con respecto a los Estados, y prevea el establecimiento de
soluciones eficaces para las victimas en aquellos casos en los que es
evidente que la jurisdiccion nacional es incapaz de sancionar a esas
empresas de forma eficaz”;

- Resolucién del Parlamento Europeo, de 21 de enero de 2016,
sobre las prioridades de la UE para los periodos de sesiones del
Consejo de Derechos Humanos de las Naciones Unidas en 2016
(2015/3035(RSP). En el apartado 28, se llama a la participacién de
forma “constructiva”;

- Resolucion del Parlamento Europeo, de 19 de mayo de 2015, sobre
la financiacién para el desarrollo (2015/2044(INI)). En su apartado
36 pide que se establezca un marco juridico vinculante para las em-
presas, incluidas las corporaciones transnacionales, que incluya un
mecanismo para tratar las quejas;

- Resolucion del Parlamento Europeo, de 12 de marzo de 2015, so-
bre las prioridades de la UE para el Consejo de Derechos Humanos
de las Naciones Unidas en 2015 (2015/2572(RSP)). En su apartado
32 pidi6 a los Estados miembros que participaran en el proceso,
como veremos, no se atendio esta peticion.

- Informe sobre la responsabilidad de las empresas por violaciones
graves de los derechos humanos en terceros paises de 19 de julio de
2016 (2015/2315(IND))

-Informe sobre la iniciativa emblematica de la Unién en el sector de

la confeccion (2016/2140(INT))
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UE en el OEIGW), 28 miembros del Parlamento Euro-
peo enviaron una carta a Jean-Claude Juncker y Federica
Mogherini exigiendo que la Unién Europea apoyara la
continuidad del proceso y abandonara la postura obs-
truccionista.

De cara a la cuarta sesion del OEIGWG, desde el
Parlamento Europeo van a llevarse a cabo dos impor-
tantes iniciativas.

Por un lado, los presidentes de las Comisiones de
desarrollo, comercio internacional y relaciones inter-
nacionales, con la subcomisién de derechos humanos
han elevado una pregunta para respuesta oral con de-
bate en plenario (O-0000/2018 — B8-0000/2018). La
pregunta versa sobre el aporte de la UE al proceso de
la Resolucion. En el cuerpo de la misma se sefiala que,
a pesar del apoyo del Parlamento Europeo al proceso y
sus requerimientos para un apoyo genuino desde la UE,
la representacioén de la Unidn ha expresado su preocu-
pacién sobre cémo se estan desarrollando los trabajos
y parece tener reticencias que le impiden vincularse de
manera activa al proceso. De hecho, hasta el momento
la UE no tiene un mandato de negociacién que le pueda
servir como base para las negociaciones.

Con esta introduccion en concreto se le pide a la alta
Representante, Federica Mogherini, que explique cuales
son las principales razones que estin impidiendo que
la UE y sus Estados miembros participen de manera
activa en el proceso. Ademas, se le requiere acerca de
la existencia o no de una postura comuin para la cuarta
sesion, preguntindole ademas si, en el caso de existir
esta o estar construyéndose, tienen ya decidido cual va a
ser la via para la participacion en la construccion de esta
postura de los actores sociales y del propio Parlamento
Europeo.

Por afladidura, y mas alla del concreto proceso de
la 26/9, se le pregunta acerca de los esfuerzos que se
han hecho para conseguir un enfoque coherente en la
Unién respecto del acceso a recursos para las victimas
de violaciones de derechos humanos vinculadas a las
actividades empresariales. Junto con esta cuestion se
plantean dos cuestiones mas, en primer lugar le pregun-
ta al Consejo si considera apropiado el establecimien-
to de una serie de guias respecto de esta cuestion, para
proporcionarselas a los tribunales estatales; en segundo
lugar, y atendiendo al Informe de la Comisiéon de 25

de enero de 2018" sobre la implementacion de la Re-
comendacion de la Comisién de 11 de junio de 2013
sobre los principios comunes aplicables a los mecanis-
mos de recurso colectivo de cesacion o de indemniza-
cion en los Estados miembros en caso de violacion de
los derechos reconocidos por el Derecho de la Union®,
se inquiere acerca del papel positivo que podtia jugar el
IJV respecto de la mejora de la implementacion de estos
mecanismos.

Por otro lado, el 4 de mayo de 2018 la Comision de
Desarrollo del Parlamento Europeo inicié los debates
de un proyecto de Resolucion titulado “Resolucion del
Parlamento Europeo respecto de la postura de la Unién
Europea en el Tratado Vinculante de Naciones Unidas
sobre empresas transnacional y otras empresas con ca-
racteristicas transnacionales con respecto de los dere-
chos humanos” (2018/2656(RSP). Debe recordatse que
la opinién que mantiene la UE en el CDH se conforma
en Consejo, concretamente en uno de sus comités pre-
paratorios, el llamado COHOM (Working Party on Hu-
man rights), que se encarga de los aspectos relacionados
con los derechos humanos de las relaciones exteriores
de la UE y coordina la posicion de los Estados miem-
bros en los foros multilaterales de derechos humanos y
en particular en el Consejo de Naciones Unidas sobre
la cuestion. La versién de Resoluciéon aprobada en la
Comision de Desarrollo, que serd debatida en el plena-
rio de septiembre, contiene, entre otras cuestiones, los
siguientes posicionamientos:

Apoya firmemente la plena implementacién de los
Principios Rectores y hace un especifico llamamiento
para que se adopte, ademas de los Planes Nacionales, un
plan de accién para la UE.

Reafirma la urgente necesidad de actuar de manera
efectiva y coherente en todos los niveles, nacionales, eu-
ropeo e internacional, para abordar de manera eficaz las
violaciones de los derechos humanos cometidas por las
empresas transnacionales, los problemas juridicos deri-
vados de la dimensién extraterritorial de las empresas

14 Report from the Commission to the European Parliament, the
Council and the European Economic and Social Committee on the
implementation of the Commission Recommendation of 11 June
2013 on common principles for injunctive and compensatory col-
lective redress mechanisms in the Member States concerning viola-
tions of rights granted under Union law (2013/396/EU). Brussels,
25.1.2018. COM(2018) 40 final.

15 RECOMENDACION de la comision. Diario Oficial de la Unidn
Europea, Bruselas, 11 jun. 2013. Disponible en: <https://cur-lex.cu-
ropa.cu/legal-content/ES/TXT/?uri=CELEX:32013H0396>.
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transnacionales las empresas y la incertidumbre relacio-
nada con el lugar donde debe exigirse la responsabilidad
por las violaciones de los derechos humanos;

Considera necesario establecer la primacia de los de-
rechos humanos en el derecho internacional mediante
un sistema claro en virtud del cual las obligaciones en
materia de derechos humanos prevalezcan sobre otros
tipos de obligaciones contradictorias;

Acoge con gran satisfaccion en este contexto el tra-
bajo iniciado en las Naciones Unidas por el Grupo de
trabajo intergubernamental (OEIGWG) para crear un
instrumento vinculante;

Lamenta cualquier comportamiento obstructivo en
relacién con este proceso y con las sesiones del OEI-
GWG;

Recuerda que el Parlamento expresé su apoyo ine-
quivoco a este proceso en ocho resoluciones diferentes;

Destaca la importancia de que la UE participe acti-
vamente en este proceso intergubernamental;

Reitera una vez mas su llamamiento a la UE y a los
Hstados miembros para que participen de manera ge-
nuina y constructiva en estas negociaciones;

Pide a los Estados miembros de las Naciones Uni-
das que velen por que las negociaciones conducentes al
tratado se lleven a cabo de forma transparente y que se
consulte con las victimas;

Pide a la UE que garantice que cualquier revisiéon o
futuro documento estratégico vinculado al Marco Es-
tratégico de la UE y al Plan de accién sobre derechos
humanos y democracia incluyan objetivos claros y pun-
tos de referencia mensurables para la participacion de la
UE en las negociaciones del 1] V;

Decide seguir de cerca el proceso de negociaciones
del OEIGWG;

Como puede observarse, la postura del Parlamento
Europeo, a la espera de que se apruebe la propuesta de
Resolucién es perfectamente clara'® y difiere de la man-

16 Debe recordarse que la opinién que mantiene la UE en el CDH
se conforma en Consejo de la Unién Europea, concretamente en
uno de sus comités preparatorios, el llamado COHOM (Working
Party on Human rights), que se encarga de los aspectos relacionados
con los derechos humanos de las relaciones exteriores de la UE y
coordina la posicion de los Estados miembros en los foros mul-
tilaterales de derechos humanos y en particular en el Consejo de
Naciones Unidas sobre la cuestion.

tenida por la representacion de la Unidn en las sesiones
del OEIGWG.

Por ultimo, cabe hacer una referencia a la postu-
ra que las organizaciones sindicales internacionales y
regionales han mantenido a lo largo del proceso. La
Confederacién sindical internacional (CSI) ha apoyado
la adopcioén y desarrollo de los Principios Rectores, lo
cual no es en absoluto incompatible, y asi lo demuestra
la practica, con el apoyo posterior demostrado por las
grandes confederaciones sindicales respecto de la nece-
sidad de la “creacion vy ratificacién de un instrumento
vinculante que regule de manera efectiva la actuacion
de las ETN”.

En este sentido, la European Trade Union Confede-
ration (ETUC) publicé en julio de 2017 una resolucion
sobre comercio e inversion en la que afirmé que

los estados tienen la responsabilidad de adoptar
los pasos necesarios, en linea con sus obligaciones
sobre los derechos humanos, para prevenir
abusos y asegurar a las personas afectadas por
abusos cometidos por las empresas, el acceso a la
reparacion efectiva, tanto en via jurisdiccional como
no jurisdiccional. Ademds, los estados miembros
de la UE deben apoyar el desarrollo del tratado

internacional sobre empresas y derechos humanos'”.

Por su parte, la International Trade Union Confe-
deration (ITUC) publicé una nota informativa sobre
el proceso de la Resolucién 26/9 y el instrumento vin-
culante’, en la que se realizan afirmaciones como las
siguientes:

El movimiento sindical que lleva

mucho tiempo reclamando un marco regulador

mundial,

internacional, recibié favorablemente la resolucion.
Desde entonces, la Sindical
Internacional (CSI) y algunas de las Federaciones
Sindicales Internacionales (FSI) han participado
en los dos primeros periodos de sesiones del
IGWG y han contribuido activamente al proceso
de desarrollo de un tratado significativo sobre las

Confederacion

empresas y los derechos humanos.

Advierte, no obstante, la nota que los sindicatos pre-
fieren un tratado vinculante fuerte que pueda realinear
de forma efectiva la asimetria normativa entre las reglas
legalmente exigibles que protegen los intereses de las

17 ETUC Resolution for an EU progressive trade and investment
policy. 2017. Disponible en: <https://www.ctuc.org/documents/
etuc-resolution-eu-progressive-trade-and-investment-policy-adopt-
ed-executive-committee#. WIx6B50OdXBI>.

18 ITUC. Nota informativa sobre el tratado vinculante. Disponible
en: <http:/ /www.ccoo.es/969f014792¢eba2ea6d4a80e3d2275¢
eb000001.pdf>.
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corporaciones mediante clausulas de arbitraje de dife-
rencias estado-inversor y tribunales de arbitraje, y los
enfoques de legislacion blanda sobre las obligaciones de
las empresas transnacionales de respetar los derechos
humanos. Sin embargo, el desarrollo del Instrumento
no debe, en opinién de los sindicatos, ser una excusa
para la no aplicacion de los Principios Rectores. En con-
creto, la CSI apuesta por un Instrumento que contenga
lineas fundamentales como las siguientes: extraterrito-
rialidad, diligencia debida, obligaciones directas a las
empresas y un mecanismo de supervision internacional.

3. DEL DOCUMENTO DE ELEMENTOS AL
PROYECTO DE INSTRUMENTO: CONTENIDOS
POSIBLES Y PRINCIPALES PUNTOS DE DEBATE
JURIDICO

Como ya se ha comentado, siguiendo las reco-
mendaciones del Presidente del Grupo, Ecuador debe
presentar un proyecto de instrumento juridicamente
vinculante sobre las empresas transnacionales y otras
empresas con respecto a los derechos humanos (Draft
0), sobre la base de las aportaciones de los Estados y
otros interesados pertinentes.

A efectos de analizar cual podria ser el contenido de
dicho borrador, el llamado “Draft 07, las siguientes pa-
ginas una serie de propuestas basadas en diversas fuen-
tes: el analisis de la doctrina cientifica especializada',

19 Entre la doctrina especializada que se ha analizado deben
destacarse las siguientes obras: DE SCHUTTER, Olivier de. The
challenge of imposing human rights norms on corporate actors.
In: SCHUTTER, Olivier de (Ed.). Transnational corporations and hu-
man rights. Oregon: Hart Publishing, Oxford and Portland, 2006.
SCHUTTER, Olivier de. The elements for the draft legally binding instrument
on transnational corporations and other business enterprises with respect to hu-
man rights: a comment. 2017. Disponible en:<https://www.business-
humantrights.org/sites/default/files/documents/Elements TBHR-
De%20Schuttercomments23.10.2017.pdf>. SCHUTTER, Olivier
de. Towards a new treaty on business and human rights. Business and
Human Rights Journal, 1, 2016. DEVA, Surya; BILCHITZ, David
(Ed.). Building a treaty on business and human rights: context and Contours.
Cambridge: Cambridge University Press, 2017. DEVA, Surya. Treat-
ing human rights lightly: a critique of the consensus rhetoric and
the language employed by the Guiding Principles. In: DEVA, Surya;
BILCHITZ, David (Ed.). Human rights obligations of business: beyond
the corporate responsibility to respect?. Cambridge: Cambridge
University Press, 2013. CANTU, Humberto (Coord.). Derechos hu-
manos y empresas: reflexiones desde América Latina. Costa Rica: Insti-
tuto Interamericano de Derechos Humanos, 2017. OZDEN, Melik.
Impunidad de empresas transnacionales. Ginebra: CETIM, 2017. ROBE,

los numerosos documentos de los érganos creados en
virtud de tratados internacionales de derechos humanos
o de Relatores especiales; el Documento de Elementos
presentado por la Presidencia del Grupo de Trabajo en
la sesion de 2017; la propuesta de Instrumento elabora-
da por la Campaifia Global®; las aportaciones realizadas
al tercer grupo de trabajo de 2017 y los comentarios y
sugerencias realizados por Estados y organizaciones so-
ciales siguiendo el llamamiento del Presidente del gru-
po, incluido en el informe de la tercera sesion?.

Jean Paul; LYON-CAEN, Antoine; VERNAC, Stephan. (Dir.). Mul-
tinationals and the constitutionalisation of the world power system. Abingdon:
Routlege, 2016. CABOT, Francisco Javier Zamora. Extraterritorial-
ity: outstanding aspects. In: ZAMORA, Francisco Javier et al. (Ed.).
Implementing the UN. guiding principles on business and human rights. Ge-
neva / Zurich: Schulthess Editions Romandes, 2017. MARULLO,
Marfa Chiara; CABOT, Francisco Javier Zamora. (Ed.). Empresas y
derechos humanos. Napoles: Scientifica, 2018. CABOT, Francisco Javi-
er Zamora. Las empresas multinacionales y su responsabilidad en
materia de derechos Humanos: una visién de conjunto. Papeles el tiem-
po de los derechos, n. 6, 2013. CABOT, Francisco Javier Zamora. Las
empresas multinacionales y su responsabilidad en materia de dere-
chos Humanos: una vision de conjunto. Papeles el tiempo de los derechos,
n. 1, 2012. CABOT, Francisco Javier Zamora. Acaparamiento de
tierra (land grabbing) y empresas multinacionales: el caso Mubende-
Neumann. Papeles el tiempo de los derechos, n. 5, 2013. CABOT, Fran-
cisco Javier Zamora; CIVICO, Jests Garcfa; PALLARES, Lotesna
Sales. (Ed.). La responsabilidad de las multinacionales por violaciones de
derechos humanos. Alcala: Universidad de Alcald, Servicio de Publica-
ciones, 2013. PALLARES, Lorena Salés; MARULLO, Maria Chiara.
El «angulo muerto» del Derecho Internacional: las empresas trans-
nacionales y sus cadenas de suministro. Persona y Derecho, v. 78, 2018.
ZUBIZARRETA, Juan Hernandez. Las empresas transnacionales frente
a los derechos humanos: historia de una asimetria normativa. Victotia:
Egoa, 2009. GUAMAN, Adoracién; GONZALEZ, Gabriel. Enmpre-
sas transnacionales y derechos humanos. Bomarzo: Albacete, 2018.

20 El texto de esta propuesta de la Campafia se elaboré medi-
ante un procedimiento participativo donde intervinieron las or-
ganizaciones y asociaciones que forman parte de la misma, asf
como diversos juristas y académicas/os expertos en la cuestién. El
documento resultante, denominado CONTRIBUCION escrita del
Centro Europa-Tercer Mundo (CETIM) y del Institute for Policies
Studies/Transnational Institute a la 3* sesién del grupo de trabajo in-
tergubernamental sobre empresas transnacionales y otras empresas
comerciales con respecto a los derechos humanos. 2017. Disponible
en: <http://www.ohchr.org/Documents/HRBodies/HRCouncil/
WGTransCorp/Session3/CETIM-TNI_SPpdf>.

21 La convocatoria de comentarios y sugerencias se envié asi mis-
mo mediante nota verbal por la Oficina del Alto Comisionado de las
Naciones Unidas para los Derechos Humanos, fijando como fecha
limite para el envio el 28 de febrero de 2018. La nota puede encon-
trarse en el siguiente enlace: https://www.ohchr.org/Documents/
HRBodies/HRCouncil/ WG TransCorp/Session3/CallsComments-
DraftElements_SP.pdf. Los Estados que han enviado comentarios
son los siguientes: Argentina; Azerbaijan; Mexico; Qatar; Singapore.
También se recibieron 14 contribuciones de organizaciones no
gubernamentales y otros actores relevantes para el proceso. Todas
ellas pueden encontrarse en: https://www.ohchr.org/EN/HRBod-
ies/HRC/WGTransCorp/Session3/Pages/WrittenContribution-
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Para sistematizar las cuestiones principales sobre las
que esta girando el debate y las aportaciones realizadas,
el presente epigrafe se estructura en cinco grandes ejes:
el debate acerca de la atribucién de responsabilidades
directas a las empresas; la delimitacién del ambito de
aplicacion del Instrumento; la inclusién de definiciones
dentro del IJV; el acceso a la justicia, sus mecanismos
y la exigencia de responsabilidad por actos cometidos
en otro Hstado; la relacion entre los Acuerdos Marco
Internacionales (AMI) y el IJV; y por dltimo, los “olvi-
dos” del Documento de elementos, relacionados fun-
damentalmente con la inclusion efectiva del enfoque de
género, los territorios en conflicto y los colectivos que
requieren una proteccion especial.

No van a tratarse, sin embargo, temas que aun sien-
do fundamentales han sido poco cuestionados, como
son, por ejemplo, la inclusién de medidas de coopera-
cion internacional o la eleccion de la ley francesa sobre
vigilancia debida de 2017 como modelo para la inclusion
del deber de diligencia en el Documento de elementos.
En este ambito de la diligencia debida en materia de
derechos humanos, el IJV podria contener unas dispo-
siciones similares a las del Documento, si bien en su
desarrollo deberfan tenerse en cuenta los documentos
de la OCDE® y establecer de manera clara la obligacién
para los Estados de aprobar normas que establezcan de
manera vinculante las obligaciones de diligencia debi-
da para las empresas, a efectos de conseguir el deseado
efecto “level playing field”, tan sefialado dentro de los
objetivos del IJV.

Tampoco va a realizarse, por ser un tema de tal enti-
dad que requiere un estudio propio y separado, un anali-
sis respecto de qué tipo de mecanismo de control a nivel
internacional debe establecerse en el IJV. El Documen-
to de elementos abrié una doble opcién, la mas con-
servadora, un Comité, y la mas rupturista, un organis-
mo jurisdiccional (ya sea a través de la creacion de una
Corte Internacional sobre Empresas Transnacionales y
Derechos Humanos ya sea mediante el establecimiento

sDraftElements.aspx. Ambos documentos consultados el 10 jun.
2018.

22 En particular, las siguientes: OECD Due Diligence Guidance
for Responsible Supply Chains of Minerals from Conflict-Affected
and High-Risk Areas: Third Edition, OECD Publishing, Paris. 2016.
DUE diligence guidance for meaningful stakeholder engagement in
the extractive sector. Paris: OECD Publishing, 2017. DUE diligence
guidance for responsible business conduct. Paris: OECD Publish-
ing, 2018. DUE diligence guidance for responsible business con-
duct. Paris: OECD Publishing, 2018.

de una sala especial sobre Empresas Transnacionales y
Derechos Humanos en tribunales o cortes internacio-
nales o regionales ya existentes). Se trata de una decision
fundamental y la opcidén que mas peso tiene, tanto entre
la doctrina como entre los Estados es la que prefiere
evitar, al menos en un primer momento, la opcién ju-
risdiccional y caminar en primer lugar hacia un Comité,
dejando en todo caso la puerta abierta para postetiores
avances. En este sentido, es especialmente util atender
a la experiencia del Comité creado por la Convencién
Internacional para la proteccion de todas las personas
contra las desapariciones forzadas de 2006. En todo
caso, si se adoptara esta opcion, deberfan establecerse
mecanismos claros para permitir el acceso al Comité de
las victimas y sus representantes en forma de actores
colectivos, asi como la participacion de la sociedad civil
en las distintas funciones del Comité.

Antes de comenzar el andlisis propuesto es impor-
tante recordar que el contenido del Documento de ele-
mentos consta de nueve partes. En primer lugar, el Do-
cumento contiene un Marco General, donde se incluyen
los posibles contenidos del Preambulo, los Principios,
los Propésitos y los Objetivos del futuro Instrumen-
to Vinculante. A continuacion el Documento centra la
atencion en el ambito de aplicacién (derechos, actos y
actores); el tercer apartado son las obligaciones gene-
rales, distinguiendo entre las de los Estados, las de las
ETN y otras empresas de negocios (segun se establece
en la Resolucion 26/9) y aquellas de las Organizaciones
Internacionales; el cuarto apartado se centra en las me-
didas preventivas; el quinto se centra en la responsabili-
dad juridica, incluyendo la administrativa, civil y penal;
el sexto apartado se refiere al acceso a la justicia, recur-
sos efectivos y garantfas de no repeticion; el séptimo
se refiere a la jurisdiccion, tema clave porque en el se
integra, aunque no se refiera expresamente, la cuestion
de la extraterritorialidad; el octavo la cooperacion in-
ternacional, es decir, a los mecanismos de cooperacién
transfronteriza en investigacion, jurisdicciéon y ejecucion
de sentencias; en el noveno se ubican las distintas op-
ciones para desarrollar los necesarios mecanismos de
promocion, implementaciéon y monitoreo y el décimo
incluye las Disposiciones finales.

Como comentario global sobre esta estructura, que
en general ha recibido comentarios positivos entre la
doctrina, cabe sefialar que parece poco apropiada la di-
vision entre principios, propositos y objetivos, dado que
el contenido de estos apartados podria dividirse adecua-
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damente entre el Predimbulo y un articulo denominado
“finalidad”. De igual manera, como veremos, la divisién
entre responsabilidad juridica, acceso a la justicia y juris-
diccién tampoco parece clara, por lo que se propondra
una agrupacion diferente donde tome protagonismo el
concepto del acceso a la justicia.

3.1. La atribucién de obligaciones directas a los
actores empresariales en texto del JV

Desde su publicacion, el Documento de elementos
ha recibido criticas por la utilizacién de la expresion
“violaciones o abusos”, tanto en los articulos dedica-
dos directamente a las empresas como en relacion a las
obligaciones atribuidas a los Estados. Se trata, como es
evidente, de una discusién terminoldgica ligada a uno
de los nudos gordianos de los trabajos del OEIGWG,
como es la atribucién de responsabilidades directas a las
empresas, sin que esto implique un reconocimiento de
las mismas como sujeto de derecho internacional.

No se desconoce que, la practica tradicional en la
matetia determina la utilizacién del término “violacio-
nes” en relacion con los Estados mientras que para las
empresas se utiliza habitualmente el de “abusos”. En
este sentido, destaca la contribucién de FIAM* que
apuesta por aceptar esta division para mantener la cla-
ridad de la identificaciéon del Estado como el principal
responsable de asegurar el respeto a los derechos huma-
nos, aunque reconoce que en determinadas situaciones
la utilizacién de nueva terminologfa es util y necesaria
para seguir avanzando.

Evidentemente estamos ante un debate que va mu-
cho mas alla del nomen iuris y se vincula con la posibili-
dad, incluso la oportunidad, de atribuir responsabilida-
des a las personas juridicas en normas internacionales.
Se trata de una cuestion abundantemente tratada por
la doctrina?*, los documentos del sistema de Naciones

23 FIAM. Written contribution by FLAN International for the 3rd ses-
sion of the OEIGW'G on transnational corporations and other business enter-
prises with respect to human rights: comments to the elements document
presented by the Chairperson-Rapporteur. 2018. Disponible en:
<https://www.ohchr.org/EN/HRBodies/HRC/WGTransCorp/
Session3/Pages/Session3.aspx>.

24 En relacidn con los crimenes ambientales, se ha sefialado acert-
adamente que la dificultad de atribuir la responsabilidad a los autores
de estos crimenes implica una laguna en el derecho internacional,
cuyos instrumentos se revelan como insuficientes. Una insuficien-
cia que también se manifiesta en la dificultad de ofrecer respuestas
desde el derecho internacional a las actividades ilicitas que se com-

Unidas y diversos instrumentos de derecho internacio-
nal.

En concreto, como afirmacién matco, es posible ci-
tar al Consejo de Derechos Humanos de las Naciones
Unidas, que en su Observacion General N° 31, respecto
del Pacto Internacional de Derechos Civiles y Politicos,
sefial6 que

las obligaciones positivas de los Estados Partes de
velar por los derechos del Pacto sélo se cumpliran
plenamente si los individuos estin protegidos
por el Estado, no sélo contra las violaciones
de los derechos del Pacto por sus agentes, sino
también contra los actos cometidos por personas
o entidades privadas que obstaculizarian el disfrute
de los derechos del Pacto en la medida en que

son susceptibles de aplicacién entre personas o
entidades privadas®.

Por su parte, el Comité de Derechos Econdémicos,
Sociales y Culturales (CDESC) sefialé en 2011 que

las actividades empresariales pueden perjudicar al
disfrute de los derechos reconocidos en el Pacto. Los
ejemplos de problemas en este sentido son multiples,
desde el trabajo infantil y las condiciones de trabajo pe-
ligrosas hasta los efectos nocivos para el derecho a la sa-
lud, el nivel de vida, incluido el de los pueblos indigenas,
y el medio ambiente natural, y los efectos destructivos
de la corrupcion, pasando por las restricciones de los
derechos sindicales y la discriminacién que sufren las

trabajadoras®”.

eten por actores econémicos con caracter transnacional. Sobre esta
cuestion se remite en extenso 2 MARTIN-CHENUT, Kathia et al.
Rumo a internacionaliza¢ao da prote¢do penal do meio ambiente:
dos ecocrimes ao ecocidio. Revista de Direito Internacional, Brasilia, v.
12, n. 1, 2015. Sobre la atribucién de responsabilidad a las empresas
transnacionales y sus dificultades y posibilidades pueden destacarse,
ademds de las obras sefialadas en notas anteriores, contribuciones
como: FORNASIER, Mateus de Oliveira; FERREIRA, Luciano
Vaz. A regulagio das empresas transnacionais entre as ordens ju-
ridicas estatais e nao estatais. Revista de Direito Internacional, Brasilia, v.
12, n. 1, 2015. OZDEN, Melik. Impunidad de empresas transnacionales.
Ginebra: CETIM, 2017.

25 CONSEJO DE DERECHOS HUMANOS. Observaciin general
No. 31:1a indole de la obligacion juridica general impuesta a los Esta-
dos Partes en el Pacto. 2004. Disponible en: <http://htlibrary.umn.
edu/hrcommittee/Sgencom31.html>.

26 CONSEJO DE DERECHOS ECONOMICOS, SOCIALES
Y CULTURALES. Declaraciin sobre las obligaciones de los Estados partes
en relacion con el sector empresarial y los derechos econdmicos, sociales y cul-
turales. 2011. En un sentido similar, v. gr. Asamblea General, Re-
port of the Special Rapporteur on the situation of human rights
defenders: “Non-State actors are thus included and therefore have
a responsibility to promote and respect the rights enshrined in the
Declaration and, consequently, the rights of human rights defend-
ers”, A/65/223, para. 9; Committee on Economic, Social and Cul-
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Ademas, en su Observacion General N°12, este co-
mité ya habia sefialado que “la obligacién de proteger
requiere que el Estado Parte adopte medidas para velar
por que las empresas o los particulares no priven a las
petrsonas del acceso a una alimentacion adecuada®”’. Re-
conociendo esta situacién, es una afirmacién ya coman
entre los documentos generados por los organismos de
control de los instrumentos internacionales de derechos
humanos, que la obligacién de proteger requiere que los
Estados adopten medidas para velar por que las empre-
sas o los particulates no priven a las personas del acceso
a los derechos humanos®.

Asi, el CDESC* ha remarcado que las empresas tie-
nen responsabilidades respecto a la realizacion de los
derechos humanos, entre otros, de los siguientes dere-
chos: salud®, alimentacion®, agua®, segutridad social®,
derecho al trabajo™, el derecho a unas condiciones de
trabajo dignas, adecuadas, justas y favorables™.

En esta misma linea también cabe destacar los si-
guientes textos:

tural Rights, Concluding observations, on the third periodic report
of Azerbaidjan (2013), E/C.12/AZE/CO/3, para. 15; Comisiéon
de derechos humanos, Informe presentado por la Sra. Hina Jilani,
Representante Especial del Secretario General sobre la situacion de
los defensores de los derechos humanos, E/CN.4/2004/94/Add.1.
27 COMITE DE DERECHOS ECONOMICOS, SOCIALES Y
CULTURALES. Observacion general no. 12: aplicacion del pacto inter-
nacional de los detechos econémicos, sociales y culturales, el dere-
cho a una alimentacién adecuada. 1999. Articulo 1. par. 15.

28  Entre otros documentos que contienen esta afirmacion, vid.,
respecto del derecho a la alimentacion adecuada: Committee on
Economic, Social and Cultural Rights, E/C.12/1999/5, General
Comment No. 12 (1999): The right to adequate food, para. 15.

29  COMMITTEE ON ECONOMIC, SOCIAL AND CUL-
TURAL RIGHTS. General comment no. 24: on State obligations under
the international covenant on economic, social and cultural rights in
the context of business activities. 2017. par. 2.

30 COMMITTEE ON ECONOMIC, SOCIAL AND CUL-
TURAL RIGHTS. General comment no. 14: the right to the highest
attainable standard of health. 2000. par. 35, 42.

31  COMMITTEE ON ECONOMIC, SOCIAL AND CUL-
TURAL RIGHTS. General comment no. 12: the right to adequate food.
1999. par. 19-20.

32 COMMITTEE ON ECONOMIC, SOCIAL AND CUL-
TURAL RIGHTS. General comment no. 15: the right to water. 2002.
par. 23-24.

33 COMMITTEE ON ECONOMIC, SOCIAL AND CUL-
TURAL RIGHTS. General comment no. 19: the right to social security.
2008. par. 45, 71.

34 COMMITTEE ON ECONOMIC, SOCIAL AND CUL-
TURAL RIGHTS. General comment no. 18: the right to work. 2006.
par. 52.

35 COMMITTEE ON ECONOMIC, SOCIAL AND CUL-
TURAL RIGHTS. General comment no. 23: the right to just and fa-
vorable conditions of work. 2016. par. 74-75.

Informe del Relator especial sobre la situacion de los
defensores de derechos humanos ante la Asamblea Ge-
neral, A/65/223 (parrafo 9) donde se afirmé que “Noz-
-State actors are thus included and therefore have a responsibility
to promote and respect the rights enshrined in the Declaration
and, consequently, the rights of human rights defenders”.

Informes del Relator Especial sobre la libertad de
expresion, David Kaye, quien en repetidas ocasiones ha
llamado a que los Estados regulen de forma efectiva a
las empresas, y a estas a respetar los derechos humanos
en el marco de sus operaciones™

tacable el informe de este Relator de 6 de abril de 2018

. Es especialmente des-

sobre la cuestion de la regulacion del contenido en linea
generado pot los usuatios”. En este informe el Relator
enfatiza la idea de que las actividades de las empresas del
sector de las TIC afectan, entre otros, a los derechos a la
privacidad y a la participacion publica y a las libertades
de religion y de creencias, de opinién y de expresion, de
reunion y de asociacion. Para evitar la vulneracion de los
derechos humanos, el Relator indica que
los Principios Rectores sobre las Empresas y los
Derechos Humanos, junto con unas directrices
especificas para el sector elaboradas por la sociedad
civil, los érganos intergubernamentales, la Global
Network Initiative y otros interesados, constituyen

unos enfoques de referencia que todas las empresas
de Internet deberfan adoptar.

Es interesante la utilizacion reiterada de los Princi-
pios Rectores por este Relator, cuya conclusién en rea-
lidad enfatiza la necesidad de que estos sean adoptados
por las empresas, constatando a la vez que, al tratarse
de normas sin fuerza obligatoria, en realidad no lo es-
tan siendo. Aparece aquf de manera clara la permanente
paradoja que rodea a los Ruggie: su principal fortaleza,
que no son vinculantes y por tanto han sido capaces de
generar consenso’, es su mayor debilidad.

Informe del Relator Especial sobre libertad de aso-

36 KAYE, Davir. Informe del Relator Especial sobre la promociin y pro-
teccion del derecho a la libertad de opinidn y de expresion. Disponible en:
<https:/ /www.ohchr.org/sp/issues/freedomopinion/pages/opin-
ionindex.aspx>.

37  KAYE, Davir. Informe del Relator Especial sobre la promocion y pro-
teccion del derecho a la libertad de opinidn y de expresion. Disponible en:
<https:/ /www.ohchr.org/sp/issues/freedomopinion/pages/opin-
ionindex.aspx>.

38  De entre la enorme cantidad de literatura sobre los Principios
Rectores y su implementacion pueden destacarse: WOOD, C. En-
gaging the UN. guiding principles on business and human rights: the
interamerican commission on human rights & the extractive sector.
Revista de Direito Internacional, Brasilia, v. 12, n. 1, 2015.
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clacién y reunion, Maina Kiai, de 28 de abril de 2015%.
En este informe, centrado en el contexto de la industria
extractiva, el relator remarca la necesidad de responsa-
bilizar a las empresas con marcos vinculantes para la
proteccion de los derechos humanos®.

Pero mas alla de los textos que reconocen la exis-
tencia de violaciones de derechos humanos cometidas
por las empresas y la necesidad de una actuacion estatal,
es bien sabido que existe ya un cuerpo consolidado de
instrumentos internacionales que establecen responsa-
bilidades para las empresas de manera directa, entre las
que podemos sefialar las siguientes*:

El Tratado Internacional de Responsabilidad Civil
por Dafios derivados de la Contaminacién por Petréleo
de 1969, que obliga a los duefios de los barcos a respon-
sabilizarse de los dafios (art. 3.1).

El Convenio sobre el Derecho del Mar de 1982, que
prohibe no solo a los Estados sino también a las empre-
sas la apropiacién de recursos marinos.

El Protocolo para la Eliminacién del Comercio Ilici-
to de Productos de Tabaco®, que incluye la obligacion
de diligencia debida para todos los participantes de la
cadena de suministro de tabaco, incluyendo controles y
sanciones por las autoridades competentes a nivel esta-

39 KIAL Maina. Informe del Relator Especial sobre los derechos a la
libertad de reunion pacifica y de asociacion. 2015.

40  En concreto son remarcables los apartados 23 y 24 de su texto:
“23. No existe ningun instrumento internacional que imponga ob-
ligaciones juridicas a las empresas. Sin embargo, se entiende que,
al ser universales, indivisibles e interdependientes, los derechos hu-
manos han de ser respetados por todos. El Relator Especial toma
nota de la resolucién 26/9 del Consejo de Derechos Humanos rela-
tiva a la elaboracion de un instrumento internacional juridicamente
vinculante sobre las empresas transnacionales y otras empresas con
respecto a los derechos humanos, en la que se destaca la responsabi-
lidad primordial de los Estados de proteger contra las vulneraciones
de los derechos humanos cometidas por terceros en su territorio.
El Relator Especial considera conveniente disponer de un instru-
mento negociado que establezca obligaciones vinculantes para las
empresas y que incorpore normas aplicables a todas las empresas,
tanto nacionales como transnacionales. Una carencia considerable
de las obligaciones voluntarias de las empresas es que no garantizan
suficientemente la rendicion de cuentas tanto de los Estados como
de las empresas frente al incumplimiento de esas obligaciones, ni
alientan a los gobiernos a vigilar estrictamente aquellas conductas de
las empresas susceptibles de vulnerar los derechos humanos”.

41 Para un mayor desarrollo de este tema se remite al analisis de:
OZDEN, Melik. Impunidad de empresas transnacionales. Ginebra: CE-
TIM, 2017.

42 El Protocolo para la eliminacién del comercio ilicito de pro-
ductos de tabaco, primer protocolo del Convenio, fue aprobado el
12 de noviembre de 2012 en la quinta reunién de la Conferencia de
las Partes, en Seul.

tal. Debe recordarse que el Convenio Marco de la OMS
para el control del Tabaco establece en su Art. 5.3 que:

A la hora de establecer y aplicar sus politicas de
salud publica relativas al control del tabaco, las
Partes actuarin de una manera que proteja dichas
politicas contra los intereses comerciales y otros
intereses creados de la industria tabacalera, de
conformidad con la legislacion nacional.

Con respecto a la Convencién sobre los Derechos del
Nifio, el Comité de los Derechos del Nifio® ha sefialado que

el Comité considera que las obligaciones y las
responsabilidades de respetar los derechos del nifio
se extienden en la practica mas alla de los servicios
e instituciones del Estado y controlados por el
Hstado y se aplican a los actores privados y a las
empresas. Por lo tanto, todas las empresas deben
cumplir sus responsabilidades en relacién con los
derechos del nifio y los Estados deben velar por que
lo hagan. Ademas, las empresas no deben mermar
la capacidad de los Estados para cumplir sus
obligaciones hacia los nifios de conformidad con la
Convencion y sus protocolos facultativos.

El Cédigo Internacional de Comercializacion de
Sucedineos de la Leche Materna, OMS/UNICEFE, de
1981. De entre la disposiciones de este Cédigo direc-
tamente aplicables a las empresas podemos citar, entre
otras, las siguientes:

art. 5.2 Los fabricantes y los distribuidores no deben
facilitar, directa o indirectamente, a las mujeres
embarazadas, a las madres o a los miembros de sus

familias, muestras de los productos comprendidos
en las disposiciones del presente Cédigo;

art 7.3 Los fabricantes o los distribuidores no deben
ofrecet, con el fin de promover los productos
comprendidos en las disposiciones del presente
Cédigo, incentivos financieros o materiales a los
agentes de la salud o a los miembros de sus familias
ni dichos incentivos deben ser aceptados por los
agentes de salud o los miembros de sus familias.

La Convencién de las Naciones Unidas contra la
corrupcion, hecha en Nueva York el 31 de octubre de
2003, que integra en su articulo 26 la obligacion de los
Estados de establecer la responsabilidad de las personas
juridicas por su participacion en delitos tipificados con
arreglo a la Convencion.

La Convenciéon de Naciones Unidas contra la De-
lincuencia Organizada, cuyo articulo 10 establece que
la responsabilidad de las personas juridicas podra ser de
indole penal, civil o administrativa.

43 COMITE DE LOS DERECHOS DEL NINO. Observaciin
general n° 16: sobre las obligaciones del Estado en relacion con el
impacto del sector empresarial en los derechos del nifio. 2013. par. 8.
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El Protocolo Facultativo relativo a la venta de nifios,
la prostitucién infantil y la utilizacién de nifios en la
pornografia®, cuyo articulo 3.4 establece que

con sujecién a los preceptos de su legislacion,
los Estados Partes adoptaran, cuando proceda,
disposiciones que permitan hacer efectiva la
responsabilidad de personas juridicas por los delitos
enunciados en el parrafo 1 del presente articulo.
Con sujecion a los principios juridicos aplicables en
el Estado Parte, la responsabilidad de las personas
juridicas podra ser penal, civil o administrativa®.

Por anadidura, otros textos de derechos humanos
han subrayado la responsabilidad de todas las empresas,
transnacionales y de otra indole, de respetar los derechos
humanos, incluidos el derecho de los defensores de los
derechos humanos a la vida, la libertad y la seguridad de
la persona, y su ejercicio de los derechos a la libertad de
expresion, reunion y asociacion pacificas y participacion
en los asuntos publicos, que son esenciales para la pro-
mocién y proteccion de todos los derechos humanos,
incluidos los derechos econémicos, sociales y culturales,

y el derecho al desarrollo®.

En base a todo lo antedicho, el texto del Instrumen-
to podria afirmar en primer lugar que los sujetos vincu-
lados son los Estados parte y las organizaciones de inte-
gracién econémica regional que lo ratifiquen (como ya
se indico en el Documento de elementos y a efectos de
facilitar su adopcion por la Unién Europea); en segun-
do lugar, y respecto del ambito de aplicacion, el Instru-
mento podria indicar que sus disposiciones se aplicaran
alos Estados y a las empresas, segtin se determine en las
distintas partes del texto y, evidentemente, dependiendo
de la delimitacién del ambito de aplicacion por el que se
opte (todas las empresas, empresas con actividad trans-
nacional o empresas transnacionales).

44 Asamblea General - Resolucion A/RES/54/263 del 25 de
mayo de 2000. Entrada en vigor: 18 de enero de 2002.

45 Ademas de las normas anteriores, sefiala Ozden otra serie de
instrumentos que contienen la obligacion del Estado de asegurar un
determinado comportamiento de los actores privados. En este sen-
tido es posible destacar la Convencion sobre la eliminacion de todas
las formas de discriminacién contra la mujer, art. 2.¢); la Convencién
sobre los derechos de las personas con discapacidad (art. 4.1.¢); la
Declaracion de Naciones Unidas sobre los Derechos de los Pueblos
Indigenas, y en general la normativa de la OIT, que, evidentemente,
establece obligaciones para las empresas. Vid. OZDEN, Melik. Ir-
punidad de empresas transnacionales. Ginebra: CETIM, 2017.

46 CONSEJO DE DERECHOS HUMANOS. Resolucion 31/ 32:
proteccion de los defensores de los derechos humanos, ya sean per-
sonas, grupos o instituciones, que trabajan en el ambito de los dere-
chos econémicos, sociales y culturales. 2016. par. 17.

3.2. La delimitacion del ambito de aplicacion
del JV: ;empresas con actividad transnacional,
empresas transnacionales o todas las empresas?

Hs bien sabido que el debate acerca de como inter-
pretar la frase “empresas transnacionales y otras empre-

”47 se convirtié desde el inicio en uno

sas de negocios
de los nudos gordianos de la discusion en el seno de las
diferentes sesiones del OEIGWG. La division de opi-
niones radica en entender que el Instrumento debe apli-
carse en exclusiva a las empresas transnacionales, pos-
tura que sostienen diversos Estados y una buena parte
de las organizaciones sociales participantes; o que, en
cambio, no deben dejarse fuera las empresas naciona-
les por lo que el ambito subjetivo debe incluir a “todas
las empresas”, postura defendida por la Unién Euro-
pa, apoyada por diversos Estados y algunas entidades y
ONG. En los siguientes parrafos se van a analizar los
argumentos dados para sostener las dos posiciones asi
como la tercera via, la utilizaciéon del término “empresa
con actividad transnacional”, linea que sigue igualmente
el Documento de Elementos.

La primera opcion apuesta por que el 1JV se en-
foque tnicamente hacia las empresas transnacionales.
Esta idea ha sido sustentada con fuerza por la Cam-
pafia Global y por opiniones de académicos como Car-
los Correa®. Este autor ha sefialado que el objetivo de
la Resolucion 26/9 es acabar con la impunidad de las
empresas transnacionales derivada de las lagunas en
materia de jurisdiccion y de las estructuras complejas
de estas empresas. Asi las cosas, la inclusion de todas
las empresas implicaba un cambio en el objetivo de la
norma, estableciendo ademas una tarea practicamente
imposible de abarcar y de controlar, debido a la enorme
cantidad de empresas existentes. El texto presentado
por la Campafia Global se situa en esta linea, incluyendo
en su ambito de aplicacion Gnicamente a las empresas
transnacionales.

La segunda opcion apuesta por incorporar en el am-
bito subjetivo a todas las empresas sin distincion. Hsta

47 Debe recordarse que en el texto de la Resolucion 26/9, a efec-
tos de delimitar el ambito subjetivo se afiadié una nota al pie que
sefala lo siguiente: “El término “otras empresas” se refiere a todas
las empresas cuyas actividades operacionales tienen cardcter transna-
cional y no se aplica a las empresas locales registradas con arreglo a
la legislacion nacional pertinente”.

48  CORREA, Carlos. Scope of the proposed international legally
binding instrument on transnational corporations and other busi-
ness enterprises with respect to human rights. Po/icy Brief, n. 28, 2016.
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postura ha sido defendida por la Unién Europea, de ma-
nera invariable en cada uno de los grupos de trabajo, asi
como por Estados como México®, y también por dis-
tintas organizaciones sociales que participan de manera
activa en el proceso. En este sentido, la Treaty Alliance
Germany” o Amnistia Internacional®, expresaron en
sus contribuciones escritas su apuesta por un Instru-
mento que incluya en su ambito de actuacion a todas las
empresas para, en su opinion, asegurar una proteccion
similar frente a las violaciones y vulneraciones cometi-
das por empresas transnacionales y domésticas.

Esta preocupacion ha sido compartida por FIAM®.
La contribuciéon de esta entidad desarrolla de mane-
ra muy pertinente las razones que exigen una especial
atencion a las empresas transnacionales. En este sen-
tido, con el que se coincide plenamente, FIAM ha re-
marcado que las actividades de las ETN presentan un
especial desafio en cuanto a la regulacion, supervision,
adjudicacién y ejecuciéon de decisiones judiciales. Sus
estructuras complejas y flexibles, su movilidad entre
distintas jurisdicciones y su creciente poder les permite
una impunidad que se refleja en los numerosos casos de
abusos y que requiere una accion urgente.

Poniendo sobre la mesa estos argumentos, el docu-
mento de FIAM sostiene igualmente que, desde la pers-
pectiva de las personas y comunidades afectadas, no es
relevante el cardcter transnacional o no de la empresa
que vulnera el derecho, por lo que en todo caso debe
evitarse que un enfoque basado en la actividad transna-
cional que pueda suponer una puerta abierta para vul-
neraciones de derechos humanos por empresas locales

49 Vid. En este sentido el documento aportado en el periodo de
consultas postetior al tercer grupo: https://www.ohchr.org/Docu-
ments/HRBodies/HRCouncil/ WGTransCorp/Session3/ Callfor-
Comments/Mexico.pdf

50 TREATY ALLIANCE GERMANY. Toward global regulation on
human rights and business. position paper of the Treaty Alliance Germany on
the UN treaty process on transnational corporations and other business enter-
prises. 2017. Disponible en: <https://www.ohchr.org/EN/HRBod-
ies/HRC/WGTransCorp/Session3/Pages/WrittenConttributions.
aspx>. Consultado el: 10 jun. 2018.

51  AMNESTY INTERNATIONAL. Elements for the draft legally
binding instrument on transnational corporations and other business enterprises
with respect to human rights. 2017. Disponible en: https://www.ohchr.
org/EN/HRBodies/HRC/WGTransCorp/Session3/Pages/ Writ-
tenContributions.aspx.

52 FIAM. Written contribution by FIAN International for the
3rd session of the OEIGWG on transnational corporations and
other business enterprises with respect to human rights: comments
to the elements document presented by the Chairperson-Rappor-
teur. 2018. Disponible en: <https://www.ohchr.org/EN/HRBod-
ies/HRC/WGTransCorp/Session3/Pages/Session3.aspx>.

o para que algunos Estados puedan articular estandares
inferiores respecto del respeto de los derechos humanos
para las empresas locales. Para evitar esto, FIAM propo-
ne la utilizacion de la siguiente clausula
ningin elemento de este instrumento puede ser
usado por un Estado para imponer estaindares mas
bajos a sus empresas locales. Los individuos y las
comunidades afectados por las actividades de las

empresas nacionales tendran los mismos detechos
que los afectados por ETN y OBE .

Consciente de la dificultad tanto politica como juri-
dica de adoptar una de las opciones anteriores, el Do-
cumento de elementos opté por delimitar el ambito de
aplicacién sorteando la definicién de ETN y centrando-
se en la actividad en lugar de en las caracteristicas sub-
jetivas de la entidad. Asi, bajo la ribrica de “actividades
concernidas por el Instrumento”, el Documento coloca
en el centro del ambito de aplicacion la expresion “acti-
vidad econémica transnacional”, indicando que esta ac-
tividad puede ser realizada por “empresas, asociaciones,
corporaciones, compafifas, otras asociaciones, personas
naturales o juridicas o cualquier combinacién de ellas,
independientemente del modo de creacién o control o
propiedad, e incluyen sus sucursales, subsidiarias, afilia-
das u otras entidades directa o indirectamente controla-
das por ellos.

Esta finta juridica ha sido aplaudida por doctrina re-
levante como el profesor De Schutter, que aportaba, en
la misma linea, una posible férmula mas elaborada:

el Tratado es aplicable a las actividades de todas las
empresas, independientemente de su tamafio, modo
de creacién o control o propiedad. Su ambito de
aplicacion se limita a las actividades empresariales
que tienen caracter transnacional. Esto incluye la
relacién de las corporaciones con sus sucursales,
filiales, o socios empresariales con los que tenga una
relacién de negocios continuada’™.

La reaccién de las organizaciones respecto de esta
aproximacién ha sido positiva, pero no exenta de critica.
En su aporte escrito, la International Trade Union Con-

53 FIAM. Written contribution by FLAN International for the 3rd ses-
sion of the OEIGWG on transnational corporations and other business enter-
prises with respect to human rights: comments to the elements document presented
by the Chairperson-Rapportenr. 2018. Disponible en: <https://www.
ohchr.org/EN/HRBodies/HRC/WGTransCorp/Session3 /Pages/
Session3.aspx>.

54  SCHUTTER, Olivier de. The elements for the draft legally binding
instrument on transnational corporations and other business enterprises with
respect to human rights: a comment. 2017. Disponible en:<https://
www.business-humanrights.org/sites/default/files/documents/
ElementsTBHR-De%20Schuttercomments23.10.2017.pdf>.
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federation (ITUC) y la International Transport Workers
Federation (ITF)*, manifestaron su acuerdo con la uti-
lizacién del concepto de actividad transnacional, pero
sefialaron, con acierto, que debia desarrollarse el mismo
para establecer con claridad los limites pata la aplicacién
del Tratado, en este mismo sentido se han pronunciado
otro conjunto de organizaciones como CIDSE et alt™.
La FIDH" por su parte, encomiando el contenido del
Documento de elementos por diversas razones, expresd
su preocupaciéon por la delimitacion del ambito subjeti-
vo, al sefialar que el futuro instrumento debe contener
una definicion flexible, de “actividad transnacional” que
sea capaz de incluir de manera amplia las actividades de
las empresas locales que tienen algun tipo de actividad
transnacional.

Pese a los apoyos que ha generado esta tercera op-
cion, las reticencias son importantes y parece necesario
avanzar en una propuesta que evite los recelos deriva-
dos de la existencia de posibles vias de escape para ac-
tividades empresariales que pudieran ampararse bajo el
velo de la actuacién local. En este sentido, podria aco-
gerse la propuesta de otras organizaciones como la que
parece apuntar la International Network for Economic,
Social and Cultural Rights®, que se inclina por una for-
mula hibrida aun mas amplia, es decir, por incluir dentro
del ambito de aplicacion a todas las empresas, estable-
ciendo a la vez disposiciones especificas para las que
realizan una actividad transnacional. Asi, una posible
propuesta serfa la siguiente:

55 INTERNATIONAL TRADE UNION CONFEDERA-
TION (ITUC). International Transport Workers Federation (ITF),
Joint Written Submission to the Third Meeting of the Open-ended
intergovernmental working group on transnational corporations
and other business enterprises with respect to human rights. 2017.
Disponible en: <https://www.ohcht.org/EN/HRBodies/HRC/
WGTransCorp/Session3/Pages/WrittenContributions.aspx>.

56  CIDSE et al. Contribution to the Open-ended intergovernmental work-
ing group on transnational corporations and other business enterprises with re-
spect to human rights. 2018. Disponible en: <https://www.ohchr.org/
Documents/HRBodies/HRCouncil/WGTransCorp/Session3/
CallforComments/CIDSE.pdf>.

57 FIDH. Position paper on elements for a draft legally binding instru-
ment on Transnational Corporations (IINCs) and Other Business Entreprises
(OBEs) with respect to human rights. 2017. Disponible en: <https://
www.ohchr.org/EN/HRBodies/HRC/WGTransCorp/Session3/
Pages/WrittenContributionsDraftElements.aspx>.

58  SUBMISSION to the United Nations’ Open-ended intergov-
ernmental working group on Transnational Corporations and other
business enterprises with respect to human rights: third session
of the IGWG at the Human Rights Council. 2017. Disponible en:
<https://www.ohchr.org/ EN/HRBodies/HRC/WGTransCorp/
Session3/Pages/WrittenContributions.aspx>.

Las disposiciones del presente Instrumento se
aplicaran a todas las empresas, independientemente
de sumodo de creacidn, control, propiedad, tamafio
o estructura, incluyendo el conjunto de sus cadenas
de suministro. Cuando se trate de empresas con
actividad transnacional seran de aplicacién, ademads
de las disposiciones generales, aquellas especificas
que asi se determinen.

Evidentemente, esta definicién implica el estableci-
miento de una doble escala de responsabilidades para
las empresas, las genéricas dirigidas a todas las empresas
y las especificas, entre las que irfan por ejemplo los me-
canismos de diligencia debida, estructuradas respecto
de las empresas transnacionales.

Por afiadidura, tampoco cabe duda de que esta deli-
mitacién nos aboca a la necesidad de incluir una serie de
definiciones, sin duda complejas, en el texto del Instru-
mento. Esta operacion, que se evité en el Documento
de Elementos, deviene imprescindible, en particular res-
pecto de conceptos como control, cadenas de suminis-
tro, o la misma “actividad transnacional”.

3.3. Lainclusion de definiciones en el texto del
Instrumento Juridicamente Vinculante

Una de las cuestiones mas debatidas en los diferen-
tes foros de discusion del Instrumento ha sido la opor-
tunidad o necesidad de definir determinados conceptos,
como el término “Empresa Transnacional”, “cadena de
suministro”, “control empresarial”’, “empresa matriz”,
“empresa filial”, etc.

Las opciones son multiples. Si tomamos como ejem-
plo el primero de los conceptos, es interesante recordar
que el texto de las Normas de la Subcomisién abordé
la definicion de “Empresa Transnacional”, entendiendo
la misma como la “entidad o grupo de entidades eco-
némicas que realizan actividades en dos o mas paises,
cualquiera que sea la forma juridica que adopte, tanto
en su propio pais como en el pais de la actividad™. Sin
embargo, es bien sabido que hay textos fundamentales
en la materia que nos ocupa que evitan expresamente
la definicién, como las Lineas Directrices de la OCDE
para Empresas Multinacionales (revision de 2011) don-
de se reconoce que “no es necesaria a los efectos de las
Directrices una definicién precisa de empresas multina-

59  Normas sobre las responsabilidades de las empresas transna-
cionales y otras empresas comerciales en la esfera de los derechos

humanos, UN. Doc. E/CN.4/Sub.2/2003/12/Rev.2 (2003).
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cionales”. En una linea similar se pronuncia la Declara-
cion tripartita de principios de la Organizacion Interna-
cional del Trabajo sobre las empresas multinacionales
y la politica social. Entre ambas opciones, es también
posible, tanto en este caso como en los subsiguientes
conceptos, efectuar una definicién indirecta incluyendo
una remision a la legislacion nacional, lo que permite
evitar problemas a la hora de la ratificacion.

Pese a que la opcidn de remitir a la legislacion na-
cional es sin duda tentadora, la complejidad de los con-
ceptos sefialados aconseja la inclusién de una serie de
definiciones que permitan una adecuada seguridad ju-
ridica respecto de las previsiones del Instrumento. Por
afladidura, no puede olvidarse que los propios Princi-
pios Ruggie han necesitado de una serie de definiciones,
contenidas en el documento denominado “La respon-
sabilidad de las empresas de respetar los derechos hu-
manos, Guia para la interpretacion” publicado por la
Oficina del Alto Comisionado Derechos Humanos, en
2012%. Las definiciones contenidas en este documen-
to, en la linea de la necesatia y permanente relacion de
complementariedad y coherencia entre los Principios
Rectores y el Instrumento Juridicamente Vinculante,
pueden ser particularmente utiles para ser incluidas en
el futuro tratado.

Para definir el concepto de “actividad empresarial

de caracter transnacional”®!

, serfa posible utilizar como
ejemplo la Convencion de las Naciones Unidas contra
la corrupcién de 2003%, donde se concreta que una ac-
tividad serd considerada transnacional si: se realiza en
mas de un Estado; se realiza dentro de un solo Estado,
pero una parte sustancial de su preparacion, planifica-
cion, direccion o control se realiza en otro Estado; se
realiza dentro de un solo Estado, pero entrafia la parti-
cipacion de un grupo econémico organizado que realiza
actividades economicas en mas de un Estado; o si se
comete en un solo Estado, pero tiene efectos sustancia-
les en otro Estado. De manera mas sencilla, utilizando

60  UNITED NATIONS. La responsabilidad de las empresas de res-
petar los derechos humanos. Disponible en: <https://www.ohchr.org/
Documents/Publications/HR.PUB.12.2_sp.pdf>.

61  Hay que recordar que la nota al pie de la Resolucién 26/9
utiliza el término “actividades operacionales”, sin embargo, en el
Documento de elementos se utiliz6, de manera acertada, el con-
cepto de “actividad empresarial”, entendiendo que la misma tiene
un caracter mas amplio.

62  UNITED NATIONS. Convencion de las Naciones Unidas Contra
la Corrupcidn. New York, 2003. Disponible en: <https://www.unodc.
org/pdf/corruption/publications_unodc_convention-s.pdf>.

las nociones de Estado de origen y de acogida, podria
definirse esta actividad como “aquella que se realiza o
afecta a un territorio o jurisdicciéon distinto de aquél del
Estado de origen de la empresa matriz, responsable de
manera directa o indirecta de dicha actividad”. Debetria,
en todo caso, indicarse claramente que el término “acti-
vidades” incluye tanto acciones como omisiones de los
actores empresariales.

Mas alla de la nocién de actividad, serfa igualmente
aconsejable acoger una definiciéon ampliar de “empre-
sa”, para explicitar que dentro de la misma se incluyen
entidades de caracter pablico, privado o mixto, indepen-
dientemente de su tamafio, de su sector de actividad,
ubicacion, propietarios y estructura y de que su activi-
dad en el pais de la persona/s o comunidades afectadas
sea realizada por medios fisicos o virtuales.

A partir de esta definiciéon debe abordarse otra de
crucial importancia, que es la de los conceptos de “ca-
dena de suministro” y “control empresarial”. Ambos
son determinantes para establecer las responsabilidades
de las empresas matrices respecto de las filiales y para fi-
jar otras obligaciones como las derivadas del desarrollo
de la nocion de diligencia debida en materia de derechos
humanos.

Cifiéndonos al primer término, utilizado en el Do-
cumento de elementos que acoge claramente la termi-
nologfa de la Organizacion Internacional del Trabajo,
encontramos distintas definiciones. L.a OIT ha defini-
do “cadena mundial de suministro” como toda orga-
nizacion transfronteriza de las actividades necesarias
para producir bienes o servicios y llevarlos hasta los
consumidores, sirviéndose de distintos insumos en las
diversas fases de desarrollo, produccién y entrega o
prestacién de dichos bienes y servicio”. En la cadena
de suministro se incluyen por tanto los contratistas, sub-
contratistas o proveedores con quien la empresa matriz
o las empresas que controla haya establecido una rela-
cion comercial. Esta definicion incluye las operaciones
de inversion extranjera directa (IED) efectuadas por las
empresas multinacionales, tanto en filiales que les per-
tenecen en su totalidad como en empresas mixtas en las
que la multinacional tiene la responsabilidad directa de
la relacion de trabajo®.

63 OIT. El trabajo decente en las cadenas mundiales de suminis-
tro, Conferencia Internacional del Trabajo. Informe I17, 2016.
64 OIT. El trabajo decente en las cadenas mundiales de suminis-
tro, Conferencia Internacional del Trabajo. Informe I17, 2016.
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Por su parte, las Directrices de la OCDE, version de
2011, utilizan el concepto de “cadena de suministro” y
sefialan en su parrafo 17 que

las relaciones en la cadena de suministro pueden
tener formas diversas; por ejemplo, franquicias,
contratos de licencia o subcontratacion. Las
propias entidades de la cadena de suministro, a
menudo, son empresas multinacionales que ejercen
sus actividades en o desde un pafs adherente a la

Declaracion y, por ello, también estan cubiertas por
las Directrices.

Finalmente es posible importante tener en cuenta
la definiciéon de “cadena de suministro” contenida en
la Guia de responsabilidad social, ISO 26000:2010, que
define la misma como la “secuencia de actividades o
partes que proporcionan productos o servicios a la or-
ganizacion”.

Los Principios Rectores no utilizan el concepto de
“cadena de suministro” sino el de “cadena de valot”,
mas amplio que el primero. La definicién del término la
encontramos en la Gufa para la interpretaciéon mencio-
nada, que sefala que:

la cadena de valor de una empresa esta constituida
por las actividades que convierten los insumos
en productos mediante la adicién de valor.
Incluye a las entidades con las que mantiene una
relaciéon empresarial directa o indirecta y que
bien: a) proporcionan productos o servicios que
contribuyen a los propios productos o servicios de
la empresa; o b) reciben productos o servicios de
la empresa.

Mas alla de estas definiciones encontramos otras, en
sede sindical o doctrinal. Por ejemplo, la Confederacion
Sindical de las Américas (CSA) utiliza el término “cade-
na global de produccién” de la siguiente manera:

conjunto de actividades desarrolladas desde la
concepcién de un producto hasta su uso final,
incluyendo también los servicios de post-venta.
Dentro de este concepto esta la caracterizacion
usual de las diversas fases del proceso productivo,
que tipicamente incluyen: obtencién de insumos;
investigaciéon y desarrollo; la propia produccion;
distribucién; etapas de marketing y servicios de
post-venta®.

En un sentido similar en amplitud se ha utilizado el
concepto de Cadena de Valor, aplicandolo al “conjunto
de fases productivas y de servicios necesarios para la
produccién de valor”.

65  CSA. Cadenas globales de produccion y accion sindical. Cartil-
la formativa. 2017. Disponible en: <http://csa-csi.org/Include/Elec-
tosFileStreaming.asp?Fileld=4477>. Consultado el 10 jun. 2018.

En opinién de Albarracin, esto implica recorrer
desde la fase de financiacion, de disefio industrial, de
extraccion de materias primas, de obtencién de bienes
primarios, de construccion, de fabricacion, de logistica
y transporte, hasta la distribucién comercial final e in-
cluso los servicios posteriores al mismo acto de venta
(reparacion, atencion al cliente, etc.)®.

Otro de los conceptos fundamentales y de elevada
complejidad es el de “control empresarial”. Como ha
podido observarse, el concepto aparece en la definicion
de “cadena de suministro” utilizada por la OIT; otras
normas estatales, muy en particular la Loz sur le devoir
de vigilance des sociétés-meres et sociétés donnenses d’ordre fran-
cesa, adoptada en 2017, han incorporado la nocién de
control como elemento fundamental para establecer la
responsabilidad de las empresas matrices respecto de las
actividades cometidas por aquellas a las que controla.

La normativa europea respecto de la transparencia
que se le exige a determinadas empresas sobre infor-
macion financiera y no financiera, proporciona un buen
marco para encuadrar estos conceptos. Como es bien
sabido, la legislacion de la UE establece la obligacion
para determinadas grandes empresas, empresas de in-
terés publico con mas de 500 empleados, de revelar de-
terminada informacién sobre su manera de funcionar
y gestionar determinados riegos sociales y ambientales,
con el objetivo de permitir a las partes interesadas y a la
sociedad en su conjunto la evaluacion de su desempefio.

En concreto, la Directiva 2014/95/UE del Parla-
mento Europeo y del Consejo de 22 de octubre de 2014
por la que se modifica la Directiva 2013/34/UE en lo
que respecta a la divulgacion de informacion no finan-

66  Es util también apuntar la tipologfa basica en la que se enc-
uadran estas cadenas, diferenciandose entre aquellas dirigidas por
el comprador y las dirigidas por el productor. En las primeras la
empresa lider se centra en las funciones de proyecto y de comerciali-
zacién dejando a las subcontratas los procesos de manufactura, bajo
las condiciones estrictas del comprador; en este modelo se insertan
las industrias de textil o calzado, todas intensivas en el uso de la
mano de obra. Las cadenas lideradas por el productor son aquellas
dirigidas por la empresa que controla la tecnologfa, que es el elemen-
to fundamental del producto, que coordina una red de subcontratas,
subsidiarias, etc. Vid. ALBARRACIN, Daniel. La accién sindical en
«distritos laborales» y «cadenas de valom: una reflexion estratégica
sobre experiencias sindicales concretas, sociologia del trabajo. Nueva
Epom, n. 84, 2015. AZARHOUSHANG, Behzad et alt. Cadenas de
valor, subdesarrollo y estrategia sindical, boletin internacional de investigacion
sindical, trabajo decente en las cadenas mundiales de suministro. Ginebra:
Oficina Internacional del Trabajo, 2015. Disponible en: <http://
www.ilo.org/wemsp5/groups/public/---ed_dialogue/---actrav/
documents/publication/wems_433861.pdf>.
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ciera e informacién sobre diversidad por parte de de-
terminadas grandes empresas y determinados grupos,
establece que, a efectos de mejorar la coherencia y la
comparabilidad de la informacién no financiera divul-
gada en la Unién, las empresas antes mencionadas (unas
6000 en la UE)
deben preparar un estado no financiero que
contenga informacién relativa por lo menos a
cuestiones medioambientales y sociales, asi como
relativas al personal, al respeto de los derechos
humanos y a la lucha contra la corrupcién y el
soborno. Ese estado debe incluir una descripcion
de las politicas, resultados y riesgos vinculados a
esas cuestiones y debe incluirse en el informe de
gestion de la empresa de que se trate. El estado
no financiero debe asimismo incluir informacién
sobre los procedimientos de diligencia debida
aplicados por la empresa, también en relacion
con sus cadenas de suministro y subcontratacion,
cuando sea pertinente y proporcionado, con el fin
de detectar, prevenir y atenuar los efectos adversos
existentes y potenciales.

El articulo 2 de la Directiva de 2013, base de la re-
gulacién, incluye, a efectos de delimitar el ambito de
aplicacion de la norma, definiciones basicas como las
siguientes:

- sociedad matriz: una sociedad que controla una o
varias empresas filiales;

- empresa filial, una empresa controlada por una
sociedad matriz, incluidas las empresas filiales de una
empresa matriz de mayor jerarquia

El término “control” no se define en su articulado,
sino en su considerando 31, donde se sefiala que

el control se basara en la titularidad de una mayotrfa

de los derechos de voto, pero también podra existir

en los casos en que existan acuerdos con accionistas

o socios. En ciertas circunstancias, podra ejercerse

un control efectivo cuando la sociedad matriz sea

titular de una proporcién minoritaria de acciones o
no sea titular de ninguna accién de la filial.

El complejo término de “control empresarial” se
haya presente en otras normas de la UE a las que mere-
ce la pena atender. En concreto, el art. 3 de la Directiva
2009/38/CE del Patlamento Europeo y del Consejo de
6 de mayo de 2009 sobre la constitucién de un comité
de empresa europeo o de un procedimiento de infor-
macion y consulta a los trabajadores en las empresas y
grupos de empresas de dimensién comunitaria, incluye
una detallada definiciéon cuyo interés radica ademas en
la larga génesis de la Directiva (mas de 20 afios de bus-
queda del consenso) en la que participaron tanto acto-

res sociales como empresas y Estados y en su proba-
do funcionamiento, que proporciona una base sélida y
aceptada de la definicién de control. En este sentido, la
Directiva establece que:
Se entendera por «empresa que ejerce el controly, la
empresa que pueda ejercer una influencia dominante
en otra empresa («empresa controlada»), por
ejemplo, por motivos de propiedad, participacion
financiera o estatutos o dependencia econémica.
Se presumira, salvo prueba en contrario, que una
empresa puede ejercer una influencia dominante
sobre otra cuando dicha empresa, directa o
indirectamente: posea la mayotia del capital susctito
de la empresa; disponga de la mayorfa de los votos
correspondientes a las acciones emitidas por la
empresa, o pueda nombrar a méas de la mitad de
los miembros del consejo de administracion, de
direccién o de control de la empresa.

En opinién de quien suscribe, en la definicién que
se contenga en el 1]V, debetfa incluirse una clausula
de cierre al estilo de la incluida en la Declaraciéon de
Multinacionales de la OCDE, indicando que, en todo
caso, “‘se presumird que una empresa puede ejercer una
influencia dominante sobre otra cuando puede modifi-
car de manera determinante las practicas negativas de
la entidad causante de la violacién o abuso del derecho
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protegido™’.

Por dltimo, cabe recordar que siempre queda como
ultima opcién la téenica aplicada en la citada Loz sur fe
devoir de vigilance des sociétés-meres et sociétés donneuses d'ordre
aprobada en 2017, que remite el concepto de control a
lo dispuesto en el Codigo de Comercio francés, evitan-
do asi una nueva definicion®.

67  ORGANIZACION PARA LA COOPERACION Y EL DE-
SARROLLO ECONOMICO. Lineas directrices de la OCDE para em-
presas multinacionales: revision 2011. Paris, 2011. Disponible en: <htt-
ps://www.oecd.org/daf/inv/mne/MNEguidelinesESPANOL.
pdf>. parrafo 19. Es util igualmente atender a la definicién conte-
nida en la Guia de responsabilidad social, ISO 26000:2010, apartado
2.19, de esfera de influencia, que se define como “dmbito/alcance
de una relacion politica, contractual, econdémica o de otra indole, a
través de la cual una organizacion (2.12) tiene la capacidad de afectar
las decisiones o actividades de individuos u organizaciones”.

68 Por todos sobre esta ley se remite a: SACHS, Tatiana. La loi
sur le devoir de vigilance des sociétés-meres et sociétés donneuses
d’ordre: les ingrédients d’une corégulation. Revue de droit du travail,
n. 6, 2017. MOREAU, Marie-Ange. L’originalité de la loi francaise
du 27 mars 2017 relative au devoir de vigilance dans les chaines
d’approvisionnement mondiales. Droit social, N. 10, 2017. HAN-
NOUN, Charly. Le devoir de vigilance des sociétés méres et entre-
prises donneuses d’ordre apres la loi du 27 mars 2017. Droit Social,
n. 10, 2017. CUZACQ, Nicolas. Commentaire des propositions de
loi relatives au devoir de vigilance des sociétés meres et des entre-
prises donneuses d’ordre. Revue de droit du travail, n. 4, 2014.
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3.4. El acceso a la justicia y la responsabilidad
penal, civil y administrativa.

Como es bien sabido, el acceso a mecanismos de tre-
paracion constituye el tercer pilar de los Principios Rec-
tores sobre las Empresas y los Derechos Humanos. El
Principio Fundacional 25 contiene la obligacién de los
Estados de tomar medidas apropiadas para garantizar,
por las vias judiciales, administrativas, legislativas o de
otro tipo que correspondan, que cuando se produzcan
ese tipo de abusos en su tettitotio y/o jurisdiccion los
afectados puedan acceder a mecanismos de reparacion
eficaces. A continuacién el Principio Operativo 26 se di-
rige a los mecanismos judiciales estatales, para mandatar
alos Estados que actden a efectos de asegurar la eficacia
de los mismos y limitar los obstdculos legales, practicos
y de otros tipos que puedan conducir a una denegacion
del acceso a los mecanismos de reparacion.

El tercer pilar en general y estos dos principios en
particular estan recibiendo un desarrollo muy desigual;
la necesidad de impulsar su aplicacion efectiva ha sido
sefialada por diversos organismos regionales e interna-
cionales.

A modo de ejemplo, puede citarse el Informe del
Alto Comisionado de las Naciones Unidas para los
Derechos Humanos, titulado “Mejorar la rendicion de
cuentas y el acceso a las reparaciones para las victimas
de violaciones de los derechos humanos relacionadas
con actividades empresariales”, (A/HRC/32/19) de 16
de mayo de 2016, donde se afirmé con total claridad
que la rendicién de cuentas y reparacion de dafios son,
todavia, dificiles de conseguir en los casos de violacio-
nes cometidas por empresas. De manera textual el in-
forme afirma que:

de las de las
empresas sobre los derechos humanos dan lugar a

Las consecuencias actividades
la apertura de causas en muchas jurisdicciones, pero
las demandas privadas suelen finalizar sin que se
llegue a juicio y, en los casos en que se obtiene una
reparacién, a menudo esta no satisface la norma
internacional en materia de reparacién adecuada,
efectiva y rapida del dafio sufrido” [...] “las personas
que buscan valerse de mecanismos judiciales para
obtener reparacién se enfrentan a numerosos
desafios. Si bien estos desafios varfan segun la
jurisdiccién, existen problemas persistentes, que
son comunes a muchas jurisdicciones. Entre dichos
problemas, cabe citar unos regimenes juridicos
fragmentatios, mal diseflados o incompletos;
la falta de innovacién en el ambito juridico; el
desconocimiento del alcance y el funcionamiento

de los regimenes; las complejidades estructurales
en el seno de las empresas; los problemas a la
hora de acceder a una financiacién adecuada para
reclamaciones de derecho privado; y la falta de
medidas de cumplimiento. Todos estos problemas
han contribuido a crear un sistema de recursos de
detrecho interno “desigual, imprevisible, 2 menudo
ineficaz y fragil.

No se trata de afirmaciones aisladas, al contrario,
el informe del Grupo de Trabajo de expertos sobre la
cuestion de los derechos humanos y las empresas trans-
nacionales y otras empresas del CDH (A/72/162) de
abril de 2017, afirmaba con claridad que “parece que
la mayorfa de los planes (nacionales de actuacion) exis-
tentes no contienen suficientes medidas concretas para
eliminar los obsticulos perfectamente documentados

” % En el Informe

que impiden acceder a la reparacion
también se sefala la necesidad de avanzar de manera
conjunta hacia la consecucién de mecanismos eficaces
de reparacion para las personas perjudicadas por las ac-

tividades empresariales.

Es util remarcar que, en el ambito europeo, también
se han destacado las carencias actuales que lastran la
efectividad del acceso a la justicia en el marco de acti-
vidades empresariales, pudiéndose destacar dos textos
fundamentales, el primero del Consejo de Europa y el
segundo de la Agencia Europea de Derechos Funda-
mentales (UE). El Consejo de Europa aprobé en marzo
de 2016 la recomendacion CM/Rec(2016)3 sobre los
derechos humanos y las empresas, que incluy6 las me-
didas que deberfan adoptar los Estados miembros para
garantizar que todas las personas tengan acceso a una
reparacion efectiva. Por su parte, la Agencia de los De-
rechos Fundamentales de la Unién Europea, ha publi-
cado el informe “Improving Access to Remedy in the Area of
Business and Human Rights at the EU Level: Opinion of the
European Union Agency for Fundamental Rights” (2017). El
contenido de ambos textos puede ser particularmente
util para la elaboracién del futuro IJV.

Al igual que sucede con el resto de disposiciones, la
base de analisis debe ser el Documento de elementos.
En este texto, de manera coherente con la necesidad de
desarrollar este tercer pilar, cuestiéon que puede identi-
ficarse con uno de los objetivos fundamentales del Ins-
trumento Vinculante, se enfoca la cuestién del acceso

69  CONSEJO DE DERECHOS HUMANOS. Informe del grupo de
trabajo sobre la cuestion de los derechos humanos y las empresas transnacionales
y otras empresas. 2017. Presentado de conformidad con las resolu-

ciones 17/4 y 35/7 del el 18 de julio de 2017 (A/72/162)
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a la justicia en una curiosa divisién en tres apartados,
separando la cuestion de la responsabilidad juridica, del
acceso a la justicia y de la jurisdiccion. Dicha separacion
aflade complejidad al texto y parece aconsejable reubi-
car su contenido en dos grandes grupos de articulos;
el primero sobre el acceso a la justicia y el segundo so-
bre la responsabilidad penal, civil y administrativa de las
empresas y los mecanismos que deben implementar los
Estados.

Respeto del acceso a la justicia, el Documento de
elementos debe ser desarrollado de manera amplia, a
efectos de establecer obligaciones a los Estados (o a
las Partes si en el ambito subjetivo se afiaden las orga-
nizaciones de integraciéon econémica) para reducir los
obstaculos que impidan a las victimas de violaciones o
abusos de derechos humanos concernidos por este ins-
trumento tener acceso a los recursos efectivos. Entre
otras cuestiones y de manera especifica, atendiendo a
la realidad de las victimas, podria incluirse el derecho a
la informacién de los recursos existentes, en un idioma
que puedan entender; la mencién expresa a la garantia
de la compensacion, reparacion, restitucion, rehabilita-
ci6n, medidas de satisfacciéon, y no repeticion, asi como
la reparacién ambiental de las areas afectadas, incluyen-
do los gastos respectivos; la inclusion de mecanismos
especificos para la protecciéon de los derechos humanos
de los defensores y defensoras de derechos y la especi-
fica referencia a la posibilidad de que las organizaciones
sociales o sindicales puedan actuar en nombre de las
victimas ante los tribunales contra las empresas, entre
otras cuestiones.

Dentro del acceso a la justicia tiene un lugar prefe-
rente, por el debate que existe sobre la cuestion a nivel
politico y doctrinal, la inclusién de mecanismos de res-
ponsabilidad extraterritorial, con el objeto de abordar el
conjunto de las actividades de las empresas, incluidas las
realizadas por sus cadenas de suministro cuando se de-
muestre la conexion, utilizando el concepto de control
que antes mencionabamos’.

70  Sobre la cuestion de la extraterritorialidad se remite CABOT,
Francisco Javier Zamora. Extraterritoriality: outstanding aspects. In:
ZAMORA, Francisco Javier et al. (Ed.). Implementing the U.N. guid-
ing principles on business and human rights. Geneva / Zurich: Schulthess
Editions Romandes, 2017. para una comparacion entre los mecanis-
mos de Estados Unidos y la Unién Europea se remite a: LIVEIRA,
Carina Costa de. The debate on companies liability for international
environmental damages: a comparison between the jurisdictional
rules of the European Union and the United States. Revista de Direito
Internacional, Brasilia, v. 11, n. 1, p. 82-99, 2014.

Se trata de una cuestion que esta sometida a un de-
bate creciente y que ha levantado reticencias en cada
grupo de trabajo. En la tercera sesion, la delegacion de
Ecuador puso como ejemplo a utilizar en la redaccién
del IJV la normativa de la Unién Europea y muy en
particular el articulo 4 del Reglamento Bruselas 1" asi
como la interpretacion que, respecto de este precepto
(en realidad de su version anterior, es decir, del articu-
lo 2 del Convenio de Bruselas de 27 de septiembre de
1968 sobre la competencia judicial y la ejecucion de re-
soluciones judiciales en matetia civil y mercantil) ha rea-
lizado el Tribunal de Justicia de la UE. En este sentido,
se recordd que la sentencia de 1 de marzo de 2005 del
TJUE (asunto 281/02) sefiala en sus considerandos 38
y siguientes que el respeto del principio de seguridad
juridica constituye uno de los objetivos del Convenio
de Bruselas y que la aplicacion de la teoria del forum: non
conveniens deja un amplio margen de apreciacion al juez
que conoce del asunto para decidir si un foro extran-
jero es mas adecuado para resolver el fondo del litigio,
lo cual puede afectar a la previsibilidad de las reglas de
competencia establecidas en el Convenio de Bruselas y,
por consiguiente, al principio de seguridad juridica. Asi,
es posible afirmar que el art. 4 del Reglamento Bruselas
I permite la persecucion de responsabilidad extraterri-
torial, siempre y cuando ésta se pueda imputar fehacien-
temente a la empresa mattiz.

Hsta interpretacion ha sido usada en la ya conocida
sentencia de la England Court of Appeal, de 13 de octubre
de 2017, (Caso Dominic Liswaniso y otros contra Ve-
danta Resoutces y Konkola Copper Mines) ™.

Tampoco puede olvidarse que el propio Tribunal
Internacional de Justicia, en su opinién consultiva de 9
de julio de 20147, relativa a las “Consecuencias jutidi-
cas de la construccion del muro en el territorio palesti-

71 En concreto el art. 4 del Reglamento Bruselas I establece lo si-
guiente: “1. Salvo lo dispuesto en el presente Reglamento, las perso-
nas domiciliadas en un Estado miembro estarin sometidas, sea cual
sea su nacionalidad, a los 6rganos jurisdiccionales de dicho Estado.
2. A las personas que no tengan la nacionalidad del Estado miem-
bro en que estén domiciliadas les seran de aplicacion las normas
de competencia judicial que se apliquen a los nacionales de dicho
Hstado miembro”.

72 Lasentencia puede consultarse en: Firm logo for VOLTERRA
FIETTA. Court of Appeal upholds decision that Zambian villagers can claim
in the UK against a London-based mining company. 2018. Disponible en:
<https:/ /wwwlexology.com/library/detail.aspx?g=b8ce048f-9093-
4812-8023-641£717¢3829>.

73 La informacion sobre el caso puede encontrarse en: http://
www.icj-cij.org/en/case/131
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no ocupado”, reiterada posteriormente en la Sentencia
de 19 de diciembre de 2005, “asunto de las actividades
armadas en el territorio del Congo (Republica Demo-
cratica del Congo c. Uganda), concluyé que los instru-
mentos de derechos humanos son aplicables, respecto
de los actos realizados por el Estado en el ejercicio de
su jurisdiccion fuera de su tertitorio™. En este sentido,
el Tribunal Internacional de Justicia ha reiterado que los
Estados tienen la obligacién de no permitir que su ter-
ritorio sea utilizado para actos contrarios a los derechos
de otros Estados y que, en aplicacién de este principio,
los Estados deben velar porque las actividades realiza-
das dentro de su jurisdiccién o bajo su control no cau-
sen dafios al medio ambiente de otros Estados o zonas
que estén fuera de su jurisdiccién’™, asi como que estin
obligados a usar todos los medios a su disposicién para
evitar que actividades que tienen lugar en su tertitotio,
o en cualquier area bajo su jurisdiccion, causen un dafio

significativo al medio ambiente de otro Estado’™.

El Documento de Elementos de la Presidencia no
incluye la palabra “extraterritorialidad”. Sin embargo,
uno de los propdsitos que se establecen esta claramente
vinculado a las obligaciones territoriales, puesto que el
texto incluye la voluntad de “reafirmar que las obliga-
ciones de los Estados Partes en relacion a la proteccion
de los derechos humanos no terminan en sus fronteras
territoriales”. Ademas, en el apartado séptimo, dedica-
do a la jurisdiccion, se indica la voluntad de adoptar un
concepto “amplio” que permita evitar las limitaciones
actuales derivadas de las fronteras territoriales.

El futuro 1JV deberfa ajustar la distribucion de las
materias estableciendo, como se indico anteriormente,
una doble divisién. Por un lado, un articulo dedicado al
acceso a la justicia, donde podria incluirse una clausula
respecto de la obligacion de las partes del Instrumento
de establecer mecanismos que aseguren que las empre-
sas establecidas en su territorio podran ser demandadas
ante los tribunales estatales por las actividades que cau-
sen violaciones a los derechos humanos, independiente-

74 Advisory Opinion of 9 July 2004 on the Legal Consequences
of the Construction of a Wall in the Occupied Palestinian Territory,
pp. 178-181, paras. 107- 113; ICJ. International Court of Justice.
Judgment. Case concerning armed activities on the territory of the Congo. San
Francisco, 2005. p. 243.

75  CORTE INTERNACIONAL DE JUSTICA. ILegalidad de la
amenazga o el uso de armas nucleares. Sao Francisco: CIJ, 1996.

76 CORTE INTERNACIONAL DE JUSTICA. Caso de las plan-
tas de celulosa sobre el Rio Urnguay (Argentina 17s.
cisco: ClJ, 2010.

Jrugnay). Sao Fran-

mente del lugar donde se cometan y de que sean come-
tidas directamente por la matriz o por las empresas de la
cadena de suministro que controla la matriz.

Por otro lado, y a modo de clausula de cierre, el IJV
podria contener una prevision especifica respecto de la
comisién de violaciones graves de derechos humanos.
Una propuesta puede ser la siguiente “Las Partes de
este Instrumento estableceran los mecanismos necesa-
rios para que, en los supuestos de violaciones graves de
derechos humanos, las empresas responsables puedan
ser demandadas ante sus 6rganos jurisdiccionales inde-
pendientemente del lugar de la comision del delito o del
lugar de establecimiento de la empresa”.

Tras estas previsiones, dentro de un amplio apartado
dedicado al acceso a la justicia, serfa necesario incluir de
manera separada los mecanismos especificos que debe-
rfan ser implementados por los estados para asegurar la
responsabilidad penal, civil y administrativa de las em-
presas.

3.5. Larelacion entre los Acuerdos Marco
Internacionales y el Instrumento Juridicamente
Vinculante.

A efectos de tratar la cuestion de los Acuerdo Marco
Internacionales y su relacién con el proceso de la Reso-
lucién 26/9 es necesario partir de una definicion bésica
de los mismos, como, por ejemplo, la siguiente:

los acuerdos marco internacionales son susctitos
por las organizaciones sindicales internacionales

o curopeas y la
multinacionales para establecer de manera conjunta

direccién de las empresas

una serie de normas y principios minimos de
coordinacion en materia de telaciones laborales,
basados normalmente en los derechos sociales
fundamentales tal y como los define la OI'T”".

Las clausulas de estos acuerdos estan llamadas a des-
plegar efectos en todas las etapas de la cadena mundial
de suministro, incluidas las personas que trabajan para
los proveedores y contratistas. Se trata por tanto de un
fruto del dialogo social o de la negociacion entre capital
y trabajo a nivel supra nacional, cuyo objeto es regular
las relaciones de trabajo en el conjunto de las activida-
des de la empresa en cuestién y promover el respeto de
los derechos sociales fundamentales.

77 SCHOMANN, Isabelle et al. Cidigos de conducta y acuerdos marco
internacionales: nuevas formas de gobernanza a nivel de empresa. Bru-

selas: ETUI-REHS, 2008.
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Como remarca Hadwiger’™, en la actualidad pode-
mos distinguir cuatro elementos que caracterizan a los
AMI: alcance mundial y referencia a la cadena de sumi-
nistro; participacioén de las federaciones sindicales inter-
nacionales; inclusion de referencias a textos de la OIT
sobre la materia y reconocimiento como minimo de los
derechos recogidos en los Convenios fundamentales del
trabajo, normalmente a través del reconocimiento de la
Declaracion de 1998.

El dialogo entre el contenido de los AMI y los Prin-
cipios rectores es creciente pero no exento de contra-
dicciones. Siguiendo el estudio cuantitativo de Hadwier,
sabemos que un 18% de los AMI contiene en la actua-
lidad una mencién a los Principios. A su vez, los Princi-
pios Rectores mencionan a los AMI en su numeral 30,
que indica que:

Las corporaciones industriales, las colectividades
de multiples partes interesadas y otras iniciativas de
colaboracién basadas en el respeto de las normas
relativas a los derechos humanos deben garantizar

la disponibilidad de mecanismos de reclamacion
eficaces.

Sin duda, la integracion de una referencia a los AMI
en el texto de los Principios rectores fue un paso ade-
lante. Sin embargo, la relacion establecida entre ambos
conjuntos (acuerdos colectivos y Principios) tiene una
serie de fallos que pueden afectar negativamente a los
AMI y que deben ser corregidas en una futura norma
internacional vinculante.

- El reconocimiento del espacio de negociacion en
el numeral 30 incluye una serie de cuestiones a modo
de “contenido minimo” en los AMI. Esto podtia en-
tenderse como algo positivo sino fuera porque en la
negociaciéon y aprobaciéon de los Principios Rectores
el tripartismo ha estado ausente. En otras palabras, la
regulacion de los AMI, de su contenido o incluso de
su “legitimidad” no puede realizarse a espaldas de las
confederaciones sindicales internacionales, las organiza-
ciones de empresarios y de la OIT.

- Los Principios sitian en igual nivel a los Cédigos
de Conducta, donde como hemos visto no participan
los actores sociales, y a los AMI, lo cual no parece acor-
de con la promocién de la libertad sindical que, eviden-
temente, es uno de los derechos humanos mas afectado
por la accién de las ETN y sus cadenas.

78  HADWIGER, Felix. Global framework agreements: achieving
decent work in global supply chains?. Inzernational Journal of Iabour
Research, v. 7,n. 1/2, 2015.

- Los Principios mencionan las cadenas de valor en
dos ocasiones, en el numeral 13 y en el 17. En el prime-
ro se detalla lo siguiente:

la responsabilidad de respetar los derechos humanos
exige que las empresas: a) Eviten que sus propias
actividades provoquen o contribuyan a provocar
consecuencias negativas sobre los derechos humanos
y hagan frente a esas consecuencias cuando se
produzcan; b) Traten de prevenir o mitigar las
consecuencias negativas sobre los derechos humanos
directamente relacionadas con operaciones, productos o
servicios prestados por sus relaciones comerciales,
incluso cuando no hayan contribuido a generatlos™.

El comentario a este numeral es de fundamental
importancia, ya que sefiala que, desde la perspectiva de
estos Principios Rectores, las “actividades de una em-
presa incluyen tanto sus acciones como sus omisiones; y
sus “relaciones comerciales” abarcan las relaciones con
socios comerciales, entidades de su cadena de valor y
cualquier otra entidad no estatal o estatal directamente
relacionada con sus operaciones comerciales, productos
o servicios”. Por su parte, en el numeral 17, dedicado a
la diligencia debida, se incluye un comentario que indi-
ca que: “Para las empresas que cuenten con numerosas
entidades en sus cadenas de valor puede resultar dema-
siado dificil proceder con la diligencia debida en materia
de derechos humanos a nivel de cada entidad. En tal
caso, las empresas deben identificar las areas generales
que presenten mayor riesgo de consecuencias negativas
sobre los derechos humanos...”.

Como puede observarse, por un lado, la nocién de
cadena, en concreto a través de la nocion de relacién
comercial, es mas restrictiva que la que se plantea en di-
versos AMI; por otro, incluso con esta nocién mas res-
trictiva, el cumplimiento del principio fundamental de
diligencia debida respecto de las entidades directamente
relacionadas podria obviarse cuando “resulte demasiado
dificil” identificar a las partes de la cadena, es decir, en
la mayor parte de los casos de grandes ETN.

Asi, es posible afirmar, ademas, que las disposicio-
nes de los Principios Rectores sobre de la actuacion de
las empresas respecto de las entidades de su cadena de
valor se situan por detras de las previstas en diversos
AM]I, lo cual puede acabar provocando un retroceso en
el contenido protector de los mismos.

Todo lo anterior aconseja tratar con atencién la re-
lacién entre los AMI y el contenido del futuro instru-

79  La cursiva es de la autora.
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mento vinculante. Esta interrelacion podtia contribuir a
solucionar una de las principales carencias de los AMI,
como es, evidentemente, las dificultades para exigir a
las empresas su cumplimiento y para dirimir las res-
ponsabilidades que acarrea su incumplimiento ante las
jurisdicciones nacionales™. Setfa por tanto aconsejable
convertir el IJV en un camino para apoyar esta eficacia
de los AMI, con una clausula tipo que podtia sefalar
lo siguiente: “Las Partes de este Instrumento deben
alentar el didlogo social y la elaboracién de Acuerdos
Marco Globales entre organizaciones de trabajadores
y empresarios, reconociendo el valor contractual reci-
procamente vinculante de estos acuerdos y dispondran
en la medida de lo posible mecanismos e instrumentos
para compeler mutuamente su eficacia”.

3.6. Los “olvidos” del documento de elementos.

En dltimo lugar, como tema transversal al Docu-
mento, es necesario destacar dos ausencias que deben
solucionarse en el texto del Draft 0. La primera es una
especifica mencién a las actividades empresariales en
territorios en conflicto, la segunda es la integracion del
enfoque de género en el conjunto del Instrumento, tan-
to de manera transversal como con propuestas concre-
tas.

Respecto de la primera de las cuestiones y a modo de
ejemplo paradigmatico, puede retomarse el contenido
del Informe de la misién internacional independiente
de investigacion de las repercusiones de los asentamien-
tos israelies en los derechos civiles, politicos, econémi-
cos, sociales y culturales del pueblo palestino en todo el
territorio palestino ocupado, incluida Jerusalén Oriental
(A/HRC/22/63) de 2013. En concteto, su apartado
96 sefialé que la informacion recabada por la misién
evidenciaba que las empresas comerciales han permiti-
do, facilitado y aprovechado, directa e indirectamente,
la construccion y el crecimiento de los asentamientos.
La informacién no sélo demostraba la vulneraciéon de
los derechos de los trabajadores palestinos sino la exis-
tencia de una serie de actividades que plantean especial
preocupacion en materia de derechos humanos®'. Ante

80  Sobre esta cuestion, vid. NIETO ROJAS, Patricia. Los acu-
erdos marco internacionales como una manifestacion de la nego-
ciacion colectiva en red. Trabajo y Derecho, n. 26, 1 feb. 2017.

81  El informe cita expresamente las siguientes actividades: el
suministro de equipos y materiales que facilitan la construccion y
expansion de los asentamientos y el muro, asi como de las infrae-

esta situacion el Informe contiene una serie de reco-
mendaciones directas para las empresas y los Estados®,
que se conjugan con el Principio 7 de los Principios
Rectores, donde se establecen medidas para fomentar
el respeto de los derechos humanos por las empresas
en zonas afectadas por conflictos. Ambos conjuntos de
medidas podtian incorporarse al texto del IJV.

La otra carencia, sefialada por distintas organizacio-
nes en el debate y las contribuciones en la tercera sesién
de 2017, es la falta de un concreto desarrollo del enfo-
que de género. Como marco general es importante te-
ner en cuenta la advertencia realizada por Meyersfeld®,
en su excelente contribucién acerca de como incluir el
enfoque género en el debate respecto de las actividades
empresariales y derechos humanos. La autora afirma,
de manera acertada, que el hecho de que los Principios

structuras asociadas; el suministro de equipos de vigilancia e iden-
tificacion para los asentamientos, el muro y los puestos de control
directamente vinculados a los asentamientos; el suministro de equi-
pos para la demolicion de viviendas y propiedades y la destruccion
de explotaciones agricolas, invernaderos, olivares y cultivos; el sum-
inistro de servicios de seguridad, equipos y materiales a las empre-
sas que operan en los asentamientos; la prestacion de servicios de
apoyo al mantenimiento y existencia de los asentamientos, como el
transporte; las operaciones bancarias y financieras que ayudan a de-
sarrollar, expandir o mantener los asentamientos y sus actividades,
incluidos los créditos a la vivienda y el desarrollo de empresas; la
utilizacién de recursos naturales, en particular agua y tierras, para
fines empresariales; la contaminacién y el vertido o la transferencia
de desechos a aldeas palestinas; la limitacion de los mercados finan-
cieros y econémicos palestinos, asi como las practicas que colocan a
las empresas palestinas en situacion de desventaja, entre otras cosas
mediante restricciones de la circulacién y limitaciones administrati-
vas y juridicas; la utilizacién de los beneficios y reinversiones de las
empresas de propiedad total o parcial de los colonos para el desar-
rollo, la expansion y el mantenimiento de los asentamientos

82  Las medidas son las siguientes:

- Las empresas privadas deben evaluar los efectos que tienen sus
actividades en los derechos humanos y tomar todas las medidas nec-
esarias, entre otras cosas poniendo fin a sus intereses comerciales
en los asentamientos, para asegurarse de que no tengan un efecto
petjudicial en los derechos humanos del pueblo palestino, de con-
formidad con el derecho internacional y con los Principios Rectores
sobre las empresas y los derechos humanos.

- La misién exhorta a todos los Estados miembros a que adopten
medidas apropiadas para velar por que las empresas comerciales
domiciliadas en su tetritorio y/o bajo su jurisdiccion, incluidas las
que sean de su propiedad o estén bajo su control, que realicen ac-
tividades en los asentamientos o relacionadas con ellos respeten los
derechos humanos en todas sus operaciones. L.a misién recomienda
que el Grupo de Trabajo sobre las Empresas y los Derechos Hu-
manos se ocupe de esta cuestion.

83  MEYERSFELD, Bonita. Business, human rights and gender:
a legal approach to external and internal considerations. In: DEVA,
Surya; BILCHITZ, David (Ed.). Human rights obligations of business:
beyond the corporate responsibility to respect?. Cambridge: Cam-
bridge University Press, 2013.
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Rectores incluyan determinadas referencias al género
no implica que esta perspectiva esté integrada de mane-
ra real en el contenido de los mismos. En este sentido,
Meyersfeld afirma que el analisis de género no descansa
en la creacion de un universo paralelo de consideracion
y politicas sino en un analisis real de cémo los roles y las
expectativas diferenciadas segin el género alimentan la
discriminacion y el dafio, un dafio que puede ser exacet-
bado por determinadas conductas empresariales, pero
que también puede ser susceptible de mejoras deriva-
das de practicas corporativas no sexistas®. En concreto,
la autora propone que el enfoque de género respecto
de las actividades empresariales en relacién con los de-
rechos humanos se plasme en tres esferas, incluyendo
disposiciones especificas: la esfera de actuacion ad intra
de las empresas, es decir su papel como empleadoras y
los derechos de las mujeres en el trabajo; la esfera de los
impactos externos de las actividades de las empresas y
la realidad del sector informal.

Si tomamos como punto de partida el enfoque de
Meyersfeld, la critica al Documento de elementos es evi-
dente. Es cierto que el Documento establece entre sus
principios el reconocimiento de “la proteccién especial
de las victimas y, en particular, de los pueblos indigenas;
mujeres; mujeres jovenes; nifias y niflos; personas con
discapacidad; refugiados o cualquier grupo considerado
vulnerable de acuerdo con las normas nacionales, re-
gionales o internacionales aplicables”. Posteriormente,
una prevision similar se contiene en el apartado relativo
al acceso a la justicia. Sin embargo, no existen medidas
concretas diferenciadas de las genéricas y orientadas es-
pecificamente a la solucién de los problemas especiales
que se derivan para las mujeres de las actividades em-
presariales.

Hsta critica se puso de manifiesto durante los deba-
tes del tercer grupo, en varias contribuciones escritas.
Aunque de la lectura del Documento no se despren-
de una inclusion de las mujeres, per se, en la categoria
de “grupo vulnerable”; organizaciones como el Asia
Pacific Forum on Women, Land and Development®

84  Vid un analisis similar en el document: GRONOW Jane. Sub-
mission to the UN Working Group on Human Rights and Transnational Cor-
porations and other Business Enterprises by the Gender, Business and Human
Rights Reference Group. 2018. Disponible en: <https://www.ohchr.
org/Documents/Issues/TransCorporations/Submissions/Multi-
Stakeholder/GenderBusinessAndHumanRightsReferenceGroup.
pdf>. Consultado el: 10 jun. 2018.

85  APWLD submission on the elements for the draft legally bind-
ing instrument on transnational corporations and other business en-

(APWLD, 2017) han afirmando que el Documento “in-
cluye a las mujeres con otros grupos marginales como
una categoria necesitada de una proteccion especial en
lugar de situarse como un paso fundamental hacia la
consecucion de la igualdad sustantiva y el complete dis-
frute de los derechos humanos de las mujeres”.

Mas alla de esta critica, diversas organizaciones han
incluido entre sus recomendaciones medidas concretas
para integrar una serie de previsiones especificas que
den cuenta de la especial afectacion que las actividades
de las empresas transnacionales provocan en los dere-
chos humanos de las mujeres y nifias y en particular
cuando se trata de indigenas o pequefias agricultoras y
en concreto en relacién con su rol como responsables
de los cuidados. Como ejemplo de esta especial afec-
tacién cabe recurrir de nuevo al texto de Meyersfeld y
en sentido similar a la contribucion del Centre for In-
ternational Environmental Law® que sefialan como la
atribucion de las tareas de cuidados a las mujeres (como
puede ser la provisiéon de agua, el cuidado de nifios y
adultos mayores, etc.) implica un impacto mayor en los
casos de pérdida del acceso a la tierra o recursos natura-
les que puede derivarse de las actividades de una empre-
sa extractiva que provoquen un desastre natural (el caso
Chevron/Texaco es un ejemplo privilegiado de esto).
Asi las cosas, frente a esta situacion, no cabe un reco-
nocimiento genérico al derecho a la compensacion, por
ejemplo, porque un enfoque de género neutro aplica-
do sobre una situacién de base discriminatoria no hace
mas que incrementar la discriminaciéon. Por afiadidura,
en muchas ocasiones, la situacion de particular vulnera-
bilidad se combina con situaciones de violencia sexual y
fisica vinculadas al uso de fuerzas de seguridad por las
empresas, que debe ser igualmente tratada de manera
especifica.

Como propone el documento del ESCR, el texto
final del IJV debe reconocer el liderazgo y las experien-
cias vitales de las mujeres como un componente integral
para la creacion de instituciones de derechos humanos,
mecanismos, legislaciones, politicas y practicas relativas

terprises with respect to human rights. Thailand: Asia Pacific Forum
On Women, Land and Development, 2017. Disponible en: <http://
apwld.org/apwld-submission-on-the-elements-for-the-draft-legally-
binding-instrument-on-transnational-corporations-and-other-busi-
ness-enterprises-with-respect-to-human-rights/>.

86 CENTER FOR INTERNATIONAL ENVIRONMENTAL
LAW. Written contribution, third session OEIGWG. 2018. Disponible en:
<https://www.ohchr.org/EN/HRBodies/HRC/WGTransCorp/
Session3/Pages/Session3.aspx>.
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a las actividades corporativas®’.

Entre las medidas que diferentes organizaciones han
recomendado para ser incluidas en el Instrumento po-
demos destacar las siguientes™:

Los Estados tienen la obligacién de crear un am-
biente que permita la completa, activa e igual participa-
cion y liderazgo de mujeres en el desarrollo de politicas
y legislacion relacionada con la responsabilidad de las
corporaciones.

Adoptar normas vinculantes que exijan estudios de
impacto de género previos al inicio de las actividades;
estudios de impacto ambiental, igualmente previos, que
incorporen un analisis de género; politicas de diligencia
debida en derechos humanos que incluyan un analisis
de género.

Asegurar el acceso de las mujeres a la justicia y en
particular a la efectiva reparacion en situaciones de vio-
laciones cometidas por empresas, ya sea en su condicién
de trabajadoras o se derive de las actividades empresa-
riales. Los estados deben identificar y solucionar los
obstaculos especificos existentes vinculados con el gé-
nero para acceder a mecanismos de acceso a la justicia y
reparacion, con especial atencion a las mujeres victimas
de violencia de género.

Los Estados deben adoptar medidas legislativas que
exijan una participacion activa de las mujeres y una pre-
sencia equilibrada en relacién con los hombres en toda
consulta relevante respecto de las actividades empresa-
riales.

Ademas de las medidas orientadas a los Estados, setia
necesario que en las obligaciones directas a las empresas
se incluyeran previsiones especificas tanto en relacion
con la discriminacién en el lugar de trabajo como en la
obligacion de realizar un analisis del impacto de genero
de las actividades alli donde se realicen, incluyendo las
desarrolladas por las cadenas de suministro, cuya defini-
ci6n abordamos en los siguientes apartados.

87  CIDSE et al. Contribution to the Open-ended intergovernmental work-
ing group on transnational corporations and other business enterprises with re-
spect to human rights. 2018. Disponible en: <https://www.ohchr.org/
Documents/HRBodies/HRCouncil/WGTransCorp/Session3/
CallforComments/CIDSE.pdf>.

88  Se han combinado las propuestas de las distintas organiza-
ciones mencionadas en este apartado.

4, CONCLUSIONES

Como ya se coment6 al inicio del presente texto los
temas eclegidos para ser desarrollados en los siguien-
tes epigrafes no agotan, evidentemente, la discusion y
las propuestas en torno al contenido del Documento
de Elementos y del futuro Instrumento Juridicamente
Vinculante (IJV). La finalidad, enunciada en la introduc-
cion, no era en absoluto tratar todas las aristas, algo sin
duda imposible, sino aportar alternativas de cara a la
discusion “sustantiva” que debe darse en la cuarta se-

sion de trabajo del OEIGWG.

Sin duda, como es evidente, la cuestién juridica en
este proceso es trascendida y traspasada en cada uno
de los articulos del futuro tratado por un sinfin de aris-
tas politicas que ademas varfan de sesion en sesion. Asi,
el cambio en los ministerios que se ocupan del tema,
como ha ocurrido tanto en Sudafrica como en Ecuador
en los ultimos meses; el reposicionamiento de las alian-
zas geopoliticas regionales e internacionales, como pue-
de suceder dentro del GRULAG:; la presion creciente
de Estados Unidos hacia paises pequefios o, en sentido
inverso, la actividad creciente de la sociedad civil y otros
actores como el Parlamento Europeo sobre los estados
que componen la Unidn, incluso el mas reciente cam-
bio en el Gobierno espafiol, pueden ser factores que
marque desde el inicio el contenido de la cuarta sesion.

Desde la aprobacion de la Resolucion 26/9 los acto-
res fundamentales del proceso y la sociedad civil sabian
que el camino iba a estar plagado de dificultades, que
no se trataba de la negociacién de un tratado que fuera
a generar consensos y que debfan ganar tanto aliados
como presionar para conseguir no-oponentes. El cam-
bio en el panorama geopolitico de América Latina, que
en un momento parecia favorable o neutro en su mayo-
rfa, podria afectar de lleno al proceso. Las posibilida-
des son multiples, mantener la presidencia en Ecuador,
si el nuevo gobierno asi lo sostiene, o apostar por un
cambio de batuta en la conduccién del proceso, bien
manteniéndolo en un pais del Sur Global, como Suda-
frica bien haciendo una apuesta arriesgada y llamando a
algiin estado miembro de la UE que sea capaz de, con
la ayuda de la presién del Parlamento Europeo y de la
sociedad civil, provocar un cambio en la postura man-
tenida hasta el momento y avanzar, al menos, en una
no-paralizacién del proceso.

Llegados a este punto, y ante la tesitura de, o bien

—~ GUAMAN

—_
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cerrar las negociaciones (opcién que sin duda va a se-
guir intentando Estados Unidos en los proximos meses)
o bien adelgazar el contenido del tratado para convertir-
lo en un mecanismo solo aplicable a las violaciones gra-
ves contra los derechos humanos, como han apuntado
algunas de las figuras mas relevantes de la negociacion,
tal vez sea el momento de hacer una apuesta arriesga-
da. En este sentido podtia incluso interpelatse a estados
que estan dando un giro progresista en el seno de la UE,
y a la propia UE, utilizando de nuevo el argumento de
la necesidad de conseguir un “level playing field” que
extienda las exigencias que ya se plasman respecto de
las empresas europeas, y en particular de las francesas,
al conjunto de los actores econémicos.

El cémo se llegue a la cuarta sesion, el grado de con-
senso respecto del programa de trabajo, el respeto de los
tiempos pactados para la publicacion del instrumento,
los mensajes politicos que se lancen desde la Presidencia
del grupo y la presion de la sociedad civil, sindicatos y
academia, respecto de la necesidad de continuar el de-
bate, va a ser crucial para la continuidad de un proceso,
el proceso del Binding, que sin duda ya ha marcado un
antes y un después en el largo debate respecto de las
empresas (transnacionales) y los derechos humanos.
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ABSTRACT

The objective of this paper is to contest the inclusion of human rights
waivers in settlement agreements and argue that such agreements create bar-
riers to access to justice especially in cases involving corporate human rights
abuse. Human rights waivers force the survivors of corporate wrongdoings
to waive their right to access judicial remedies and extinguish the legal lia-
bility of corporations in exchange for monetary compensation. Settlement
agreements, which use human rights waivers, are widely touted as the desired
remedial norm in cases of corporate wrongdoings and has been continuou-
sly employed by corporate actors. Firstly, to tackle this contentious issue the
paper will explore settlement agreements from an ethical perspective. Se-
condly, it will argue that such human rights waivers create compulsive situa-
tions because of which survivors are denied their human rights. The article
will take three different perspectives on how these compulsive situations can
be counter-theorized namely through: asserting the right to life, challenging
settlements through public policy clauses and securing ethical remedies wi-
thin the Guiding Principles. The conclusion of the paper is that the nature
of remedies needs to be embedded in a more ethical framework to address
complex business-human rights issues. The originality of the research lies in
the fact that the consequences of using waivers and its effect on the access
to remedies remains unexplored within legal scholarship thereby meriting
this research.

Keywords: Waivers. Human Rights. Guiding Principles. Business. Corpo-
rations.

Resumo

O objetivo deste artigo ¢ contestar a inclusdo de renuncias de direitos
humanos em acordos de solugdo de controvérsias e argumentar que tais
acordos criam barreiras ao acesso a justica, especialmente em casos que en-
volvem abuso corporativo de direitos humanos. As renuncias aos direitos
humanos for¢am os sobreviventes de irregularidades corporativas a renun-
clarem ao seu direito de acesso a recursos judiciais e a extinguir a responsa-



bilidade legal das empresas em troca de compensa¢iao
monetaria. Os acordos, que usam rendncias a direitos
humanos, sao amplamente considerados como a norma
corretiva desejada em casos de irregularidades corpora-
tivas e tém sido continuamente empregados por atores
corporativos. Em primeiro lugar, para lidar com essa
questdo contenciosa, o artigo explorard os acordos de
soluc¢do de pagamento de uma perspectiva ética. Em
segundo lugar, argumentara que tais renuncias aos direi-
tos humanos criam situa¢des compulsivas por causa das
quais os sobreviventes sio privados de seus direitos hu-
manos. O artigo tera trés perspectivas diferentes sobre
como essas situacoes compulsivas podem ser contra-
-teorizadas, a saber: afirmando o direito a vida, desa-
fiando acordos por meio de clausulas de politica ptblica
e assegurando remédios éticos dentro dos Principios
Orientadores. A conclusio do artigo é que a natureza
dos remédios precisa ser incorporada em uma estrutura
mais ética para abordar questoes complexas de direitos
humanos de negocios. A originalidade da pesquisa resi-
de no fato de que as conseqiiéncias do uso de rentncias
e seus efeitos sobre o acesso a remédios permanecem
inexploradas no ambito académico legal merecendo,
portanto, esta pesquisa.

Palavras-chave: Renuncias Direitos  humanos.

Principios Orientadores. Negocios. Corporagdes.

1. INTRODUCTION

The recently concluded 2017 Business and Human
Rights Forum was centred around the theme ‘Reali-
zing Access to Effective Remedy’. The Concept Note
of the Forum clearly mentioned the need to examine
‘systematic flaws’ and ‘shortcomings’ within the current
structure of access to remedies while revising ‘emerging
good practices and innovations”.! The imminent need
to focus on access to remedies reflects the historicity
of neglect in the development of the Third Pillar. Part
of this neglect can arguably be blamed on the post-cold
war wotld which resulted in the emergence of a neo-
-liberal economic order with globalization promoted as
the elixir for under-industrialized countries to achieve
‘prosperity’. This cleatly has not worked out favourably
for all the stakeholders involved in this ‘prosperity’ pro-
ject. The rise of Transnational Corporations (TNCs)

1 OHCHR | 2017 Forum on Business and Human Rights.

throughout this period generated much debate on how
corporations can be held accountable for wrongdoings.
Settlement agreements appeared to be one of the most
common approaches used by corporations to avoid
risking brand reputation and quickly settling survivors™
claims in a post-disaster situation. In the infamous Bho-
pal Gas Tragedy case, the State through passing of the
Bhopal Gas Leak Disaster (Processing of Claims) Act,
1985 arrogated to itself the ‘exclusive right to represent’
the survivors and subsequently, arrived at a settlement
agreement to the tune of $470 million.” Whenever cot-
porations are involved in human rights violations, such
settlement agreements raise serious ethical questions
regarding how we perceive access to justice and more
specifically, the evolving nature of remedies while pro-
viding an insight into the shifting idea of justice. His-
torically, the Universal Declaration of Human Rights
(UDHR) seemed inadequate to establish norms regu-
lating corporations and any obligation to bind TNCs
emanating out of UDHR would seem to be placed on
the most “uncertain grounds” and such duties, at best,
would be called “ethical duties”.*

The arrival of United Nations Guiding Principles
on Business and Human Rights® seem to be a pyrrhic
victory as it seems to have not done enough to sponsor
ideas on an ethical code for settlement agreements. This
compels us to investigate further on the ethics of settle-
ment agreements which include waiving of rights in the
context of corporate wrongdoings. A broader auxiliary
food for thought which will emanate out of this paper
will be ‘how do we understand the social responsibility
of businesses?’. Friedman discarded any conversation
on social responsibilities of business for their “analyti-
cal looseness and lack of rigot”.® On the other hand,

2 PAPENDICK, Michael; BOHNER, Gerd. Passive victim:
strong survivor? Perceived meaning of labels applied to women who
were raped. PLoS ONE, v. 12, n. 5, 2017. The research highlights
how English-speaking participants deemed survivor as a more psy-
chologically stable term than victim in cases of sexual assault.

3 CROSSETTE, Barbara. India Supreme Court Backs Carbide’s
Bhopal Settlement. The New York Times, 1989.; See The Bhopal Gas
Leak Disaster (Processing Of Claims) Act.

4 KINLEY, David; TADAKI, Junko. From talk to walk: the emet-
gence of human rights responsibilities for corporations at interna-
tional law. 1zrginia Journal of International Law,v. 44, 1. 4, p. 931, 2004.
5 UNITED NATIONS. Guiding principles on business and human
rights: implementing the United Nations “Protect, Respect and Rem-
edy” framework., [s.l]: Human Rights Council, 2011.

6 FRIEDMAN, Milton. The social responsibility of business is
to increase its profits. In: ZIMMERLI, Walther Ch; HOLZINGER,
Markus; RICHTER, Klaus (Org.). Corporate ethics and corporate
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Chomsky questions the presuppositions of the legiti-
macy of corporate power and forces us to rethink the
role of corporations within society.” A purely economic
analysis of corporate social responsibility norms su-
ggests that it would work better in monopolistic markets
and any deviation from the goal of profit maximization
can lead to shrinking of firms.* The nature of corpora-
tions and the debate surrounding such issues, like one
on social responsibility, has also prompted strong sup-
port for governmental regulation.” Therefore, the cause
and reaction surrounding the emergence of the role of
corporations remain hotly contested.

This paper broadly focuses on the ethical dimen-
sions of settlement agreements. More specifically, it
aims to critically investigate the ethics behind settlement
agreements and re-read it as an attempt to stifle the ri-
ght to access to remedies in cases of violation of hu-
man rights by TNCs. This paper will form the basis of a
larger debate on the increasing role of private remedies.
Part 2 of the paper will firstly try to establish the role
of human rights waivers in legal theory which forms the
essential part of settlement agreements. Two of the ma-
jor theories on function of rights i.e., Will Theory and
Interest Theory will be explored ostensibly to set the
philosophical foundations of the debate. The tensions
and contradictions of theorizing the philosophical de-
bates within the contemporary situation involving cor-
porations as stakeholders will be traversed. An example
of the rights of Qatari construction workers and how
the law promotes waiver of fundamental rights like ri-
ght to sue will highlight the tensions within the ethical
and positivist perspectives regarding operations of hu-
man rights. Part 3 will make a case against settlements
involving waiver of human rights from three different

governance. Berlin; Heidelberg: Springer Berlin Heidelberg, 2007.
p. 173-178.

7 CHOMSKY, Noam. U. S. Defense and Corporate Social Responsi-
bility? Noam Chomsky interviewed by an anonymous interviewer.
Disponivel em: <https://chomsky.info/19810408/>. Acesso em:
2 maio 2018.

8  POSNER, R. A. Economic analysis of law. 9. ed. New York:
Wolters Kluwer Law & Business, 2014. p. 582.

9  STEPHENS, Beth. The amorality of profit: transnational cor-
porations and human rights Stefan A. Riesenfeld Symposium 2001.
Berkeley Journal of International Law, v. 20, n. 1, p. 45, 2002, p. 82.
Stephens traces the origins of corporations and provides a detailed
analysis of the rise of corporations starting from the fifteenth cen-
tury and explores the nature of profit maximization of most corpo-
rations. While advocating for state regulation of corporations she
finds that there is an “unwillingness to accept social obligations as
part of the business ethics”.

perspectives namely, right to life, public policy clauses
and the role of the Guiding Principles. These three
perspectives will be wearing the lens of ethical and
normative standards and contribute to the wider argu-
ment of ethical objections to settlement agreements as
a mode of creating compulsions and limitations to the
rights of the survivors.

2. LOCATING HUMAN RIGHTS WAIVERS IN LEGAL
THEORY

A need to locate human rights waivers within legal
theory remains necessary to lay the groundwork within
legal theory. This can be achieved through exploring the
functionality of rights and how they interact in the con-
text of human rights waivers. To understand the issue
further a brief introduction of the theories regarding
functionality of rights will be explained along with its
critique. The tensions try to further expand on the is-
sue of survivor autonomy considering the universality
and inalienability of the nature of human rights. These
debates, by no means exhaustive, will be further contex-
tualized through examples of migrant workers in Qa-
tar and how their rights under international law remain
suppressed because of the use of waivers endorsed by
the Qatari Constitution. To achieve more effective re-
medies, it is important that the remedies remain ethical
in the first place by not allowing human rights waivers.

2.1. Will and Interest Theory

Not much has been written about human right wai-
vers in general but there has always been contentious
scholarly debate surrounding the nature and function
of rights. This section will endeavour to understand set-
tlement agreements through the prism of functional ap-
proach towards rights and briefly contextualize it in the
realm of corporate wrongdoings. To reflect further on
this, we first need to revisit the two major theories on
the function of rights: Will theory and Interest theory.
Will theorist assert that you have a right to X if and
only if you can claim the right to X against others and
have the power to waive or enforce others’ duties regar-
ding X. For example, if X owns a laptop, X becomes

210

a “small-scale sovereign”!’ over the relevant duties of

10 HART, H. L. A. Legal rights: essays on Bentham. Oxford: Ox-
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others as X can either allow others to touch her laptop
or not, at her own discretion. Interest theorists disagree
with this position. They argue that the function of a
right is to further the right-holder’s interest. In plain ter-
ms, X has a right to something means that it is in X’s
interest or benefit to have that right which is a sufficient
reason, other things being equal, for holding someone
else to be under duty." For example, Raz points out that
a journalist’s interest in maintaining confidentiality of
their sources is valued because of its usefulness to the
public at large.”” These two theoties are not exhaustive
in itself but there are many variations. I am only provi-
ding a brief overview of the two theories as preliminary
delineations to the reader to formulate a philosophical
basis for further discussion.

2.1.1. Critiquing the theories: in brief

Since we have now established the two theories, we
can move further with critiquing the theories and see
how human rights waivers in settlement agreements fall
within a grey area of these theories. The major criti-
cism of the Will theory has been the implications of
the theory on ‘marginal cases’’; human beings who are
momentarily or eternally indisposed of taking ratio-
nal decisions in an independent manner. This includes
schizophrenics, mentally challenged people or indivi-
duals in permanent comatose condition. MacCormick
also argued that the will theory does not accommodate
children’s rights because children “lack the normative

power to enforce or waiver their rights”!

215

and proposes
a “modified form of interest theory”" while rejecting
will theory. Similatly, the interest theory is quite roo-

ted in pure human self-interests which seems to be in

ford University Press, 1982. p. 183.

11 RAZ, Joseph. The morality of freedom. Oxford: Oxford Univer-
sity Press, 1988. Raz argues that “X has a right’ if and only if X can
have rights, and, other things being equal, an aspect of X’s well]
being (his interest) is a sufficient reason for holding some other
person(s) to be under a duty.”

12 RAZ, Joseph. The morality of freedom. Oxford: Oxford Univer-
sity Press, 1988. p. 179.

13 1EP. Human rights. Internet Encyclopedia of Philosophy. Dis-
ponivel em: <https://www.iep.utm.edu/hum-rts/#SH4c>. Acesso
em: 27 abr. 2018.

14 MACCORMICK, Neil. Children’s rights: a test-case for theo-
ries of right. ARSP: Archiv fiir Rechts- und Sozialphilosophie | Archives
Jor Philosophy of Law and Social Philosophy, v. 62, n. 3, p. 305-317, 1976.
15 MACCORMICK, Neil. Children’s rights: a test-case for theo-
ries of right. ARSP: Archiv fiir Rechts- und Sozialphilosophie | Archives
Jor Philosophy of Law and Social Philosophy, v. 62, n. 3, p. 305-317, 1976.

contradiction to universal moral claims. For example, if
freedom is understood as a basic universal moral claim
then freedom cannot be constitutive to human interests
as it would be contradiction.

The greater problem emerges when we try to loca-
te human rights within these two theories. These two
theories are normative human rights theories which
have tried to define the philosophical underpinnings of
the doctrine of human rights. I will now highlight the
tension between human rights waiver clauses in settle-
ment agreement and test it with these two theories.

2.2.Tensions

The survivors of human rights violations are gene-
rally not able to exercise their right to remedies and are
curtailed from availing other remedies through settle-
ment of cases which forms the core of the tension. The
Preamble to the Universal Declaration of Human Ri-
ghts declares Human Rights to be “equal and inaliena-
ble rights of all members of the human family”.' The
Vienna Declaration and Programme of Action, explici-
tly stated that “the universal nature of these rights and
freedoms is beyond question”."” Inalienable is defined
as “Not able to be taken away or given up without con-

sent of the possessor”'®

and more generally as “Not as-
signable or transferable”.'” Human rights are inalienable
because you do not possess the power to waive others’
duties with respect to your primary human rights. For
example, the inalienable right to be free from slavery
means that you cannot sell yourself into slavery or lack
the power to waive the duty on someone else to not
enslave you. Will theory cannot accommodate the ina-
lienable character of human rights because under this
theory unwaivable rights do not exist. There cannot be
any right over which the right-holder has no control.
Therefore, if a survivor’s human rights were violated by
corporations then she cannot, under will theory, waive
her human rights, even in exchange of any monetary
compensation. Any waiver will deny autonomy to the
survivor regarding her authority over her rights. This
theory reveals the connection between “rights and nor-

16 Universal Declaration of Human Rights.

17 Vienna Declaration and Programme of Action.

18 BLACKWELL, Amy Hackney. The essential law dictionary. Na-
perville, I1l: Sourcebooks, 2008. v. 1.

19 GARNER, Bryan A.; BLACK, Henry Campbell. Black’s law
dictionary. [s.l.: s.n.], 2014.
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mative control.” In case of corporate wrongdoings,
the autonomy of the survivor is central to achieving
justice because access to remedy posits that survivor
cannot be extricated from her right to pursue all the
available remedies without being pressurised into ac-
cepting a settlement agreement. The ethical framework
is directly linked to the inalienability of human rights of
the survivor of corporate wrongdoings.

For this difficulty, human rights are rooted and
granted to be understood in the Interest model. Inte-
rest model would tackle the question of inalienability
through asserting that human rights protect “sufficient
interests” hence they remain inalienable. For example,
if a slave labourer can get a higher standard of well-
-being by waiving away her right not to be enslaved and
surrenders herself to the local lord then interest theory
would allow one to waive her human right because it is
in the labouret’s interest.” The goal of promoting one’s
well-being is achieved through violation of human ri-
ghts. Going by the interest theory or more specifically,
the instrumentalist model of justification, the survivor
of corporate wrongdoings would be better off accep-
ting settlement agreements as it would advance some of
the weighty interests. This also foments tensions with
the “universality” of human rights. If human rights are
considered as universal, then they cannot be violated at
any cost and are available to all human being without
any prejudice on the grounds of sex, creed, religion,
colour, sexuality etc. Going back to the previous exam-
ple of a slave labourer, if an individual waives away her
right not to be enslaved then it only leads to the denial
of the normative character of the “universality” of hu-
man rights.” It is also not possible to consider human
rights as mere positive rights or deny human rights to
be inalienable or universal. Both these do not seem very
possible explanations for understanding the functional
approaches towards human rights. The survivor of a
corporate wrongdoing as a right-holder remains floa-

20 WENAR, Leif. Rights. In: ZALTA, Edward N. (Org.). The
Stanford encyclopedia of philosophy. Stanford: Metaphysics Research Lab,
Stanford University, 2015.

21 ZYLBERMAN, Ariel. Kant’s juridical idea of human rights.
In: MALIKS, Reidar; FOLLESDAL, Andreas (Org.). Kantian theory
and human rights. New York: Routledge, 2013. p. 31.

22 The normative characteristic of human rights as “Universal”
has been contested and the changing positions of global political
power and increasing sense of cultural relativism of established
norms within the realpolitik reminds us of the same. See, DON-
NELLY, Jack. The relative universality of human rights. Human
Rights Quarterly, v. 29, n. 2, p. 281-3006, 2007.

ting in an undefined territory within the sea of theore-
tical framework of functionality of rights. Zylberman
argues that Kant’s juridical idea of human rights having
a priori right status offers adequate solution to the cur-
rent dilemma. He argues that “human rights function as
constitutive conditions of any claim of rights”.* I shall
not expand on the possible theoretical solutions, but
this part establishes the existing theoretical dilemmas
towards understanding the functionality of rights and
how they challenge existing understanding of inaliena-
bility and universality. The following section will further
apply the theoretical challenges in real life problems re-
garding business and human rights.

2.3. Contextualising the theories: curious case
of qatari workers vis-a-vis commercial contracts

The human rights abuse of the construction
workers in Qatar has been a major issue, especially in
wake of Qatar’s bid to host the FIFA World Cup 2022.*
Rights violation of migrant workers, who constitute
an overwhelming majority in the construction sector,
by Qatari construction companies is no hidden issue.
Settlement agreements remain the widely practised
method of resolving disputes with aggrieved parties.”
The Permanent Constitution of Qatar, which was ra-
tified in 2004, has incorporated the right of litigation
as “inviolable” under Article 135.° Article 403 of the
Civil Code”” mentions that any claim for personal rights
is statutorily time barred to 15 years. Further, Article
418 of the Code prohibit variation in the statutory pres-
cription periods.”® Many settlement agreements include

23 ZYLBERMAN, Ariel. Kant’s juridical idea of human rights.
In: MALIKS, Reidar; FOLLESDAL, Andreas (Org.). Kantian theory
and human rights. New York: Routledge, 2013. p. 28, 30 et. seq.

24 BOOTH, Robert. Qatar World Cup construction “will leave
4,000 migrant workers dead”. The Guardian, 2013.

25 MCDONALD, Pamela. How enforceable are settlement agreement
waivers?. ConstructionWeekOnline.com. Disponivel em: <http://
www.constructionweekonline.com/article-43316-how-enforceable-
are-settlement-agreement-waivers/>. Acesso em: 30 abr. 2018.

26 The Permanent Constitution of the State of Qatar, 2004. Ar-
ticle 135 states that “The right of litigation is inviolable, and it shall
be guaranteed to all people. The law shall specify the procedures and
manner of exercising this right”’

27 Regarding Promulgating the Civil Code. The Article states that,
“The claim of any personal right shall prescribe after the lapse of a
period of fifteen years, except where another period is provided for
cither by law or by the events described in the following Articles.”
28  Regarding Promulgating the Civil Code. Article 418 of the
Civil Code, which states that “Prescription may not be waived be-
fore the right thereto is established. The period for prescription shall
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waiver of right to future litigation and are being used
by companies to settle disputes. The Constitution and
Article 418 of the Qatari Civil Code ensure the right
to litigation, yet many infrastructure projects are settled
through agreements with waiver clauses under Article
573 which is titled ‘Reconciliation’.”” The finality and
effects of the reconciliation is also reflected in Article
577(2).” Therefore, agreements in which parties waive
their rights to future litigation are enforceable in Qatar
and perfectly within the bounds of law.

Extrapolating from the abovementioned example, if
a construction worker before starting employment wai-
ves away her right to pursue future claims-litigation as a
condition towards securing employment then it remains
speculative as to how can human right be secured. If
the law permits settlement of all claims, then how do we
understand the limits of law vis-a-vis human rights. The
positive law contradicts ethical as well as international
obligations directly in this case. This case showcases the
constant infighting between the different understandin-
gs of law and indicates the changing nature of access to
justice. The Qatari Law is one of the many examples
which reflect the broader ethical questions needed to
be considered while contextualizing business and hu-
man rights debates. An ethical perspective on access to
remedy can aid us in understanding reconciliation be-
tween the ‘ought’ and ‘is’ proposition in cases involving
corporations using settlement agreements. The absence
of an ethical framework in settlement agreements es-
pecially in cases of human rights waivers requires us to
further investigate the ethical theories of human rights
and observe the creation, re-creation and multiplication
of compulsions which curtail access to remedies.

3. HUMAN RIGHTS WAIVERS AND CREATING
COMPULSIONS

To explore the ethical issues regarding usage of hu-
man rights waivers in settlement agreements by corpo-

be established by law only.”

29 Regarding Promulgating the Civil Code. The Article states
that, “Reconciliation is a contract under which the parties settle a
dispute between them, or avoid a contingent dispute by each party
waiving the corresponding part of their claim.”

30 Regarding Promulgating the Civil Code. The Article states
that, “As a result of reconciliation, rights and claims finally waived
by the parties shall lapse.”

rations this section will make a case against the attempt
of limitation of survivor’s rights in guise of settlement
agreements through three different theoretical positions.
These three different positions are (1) Right to Life, (2)
Public Policy Clauses and, (3) Guiding Principles on
Business and Human Rights. These three perspectives
will provide a more coherent understanding of the indi-
vidual, the contractual and the international dimensions
involved in promoting a wider ethical framework in re-
medial structures. There could be many other positions
like of the survivor community, the civil society etc. but
to maintain a coherent argument I restrict myself to the-
se positions which remain vital towards ensuring access
to remedies. The usage of the word ‘compulsion’ is a
deliberate effort to highlight the wider panoply of con-
ditions in which human rights operate. In some cases,
such as Trafigura’s toxic waste dumping in Cote d’Ivoire
the State’s active involvement in dropping of all charges
existing as well as those arising in future in exchange of
settlement amount results in dissuading survivors from
availing other remedies, especially judicial remedies. The
creation of compulsions and unfavourable conditions
might result in survivors giving up their right to reme-
dies and willingly inhibit their own human rights. This
dichotomy where the autonomous survivor remains
free yet bound while secking remedies reflect the need
to align an ethical framework to these settlement agree-
ments. The rise in settlement agreements also highlights
the limits of ‘development’ as we understand it in the
era of globalization. TNCs being the major players in
the economy have altered the nature of remedies which
is offered but are also posing major ethical challenges to
the wider definition of justice. These challenges will be
elaborated further in the following sections.

3.1. Right to life

The right to life is secured for all individuals and
any infringement of the same is usually prohibited by
various international laws as well as domestic laws. In
Locke’s famous work titled ‘Second Treatise of Civil

Government™

he wrote that “being all equal and inde-
pendent, no one ought to harm another in her life, heal-
th, liberty, or possession.” This classical liberal thought

provided znter alia a solid moral foundation for the right

31  LOCKE, John. The second treatise of civil government and
a letter concerning toleration. Oxford : B. Blackwell, 1948. Chapter
2 Section VI.
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to life. But it has always faced challenges from ruling
establishments throughout the centuries rendering the
basis of human rights as uncertain. Scholars like Griffin
argue that even Locke does not provide with the foun-
dation of human rights and he asserts that the whole
moral space would be filled by rights if rights were to
be generated through moral viewpoints alone.”” Despite
the contrary opinions, right to life remains an overar-
ching moral principle which ensures that no one is whi-
msically deprived of their life and it prima facie seems to
be one of the foundation stones of human right theo-
ries. It is mentioned in several international instruments
like International Covenant on Civil and Political Rights
(Article 6), Charter on Human and Peoples’ Rights (Ar-
ticle 4), African Charter on the Rights and Welfare of
the Child (Article 5), Protocol to the African Charter on
Human and Peoples’ Rights on the Rights of Women in
Africa (Article 4), Arab Charter on Human Rights (Ar-
ticle 5, 6), European Convention for the Protection of
Human Rights and Fundamental Freedoms (Article 2),
American Declaration of the Rights and Duties of Man
(Article 1), American Convention on Human Rights
(Article 4), Inter-American Convention on the Preven-
tion, Punishment and Eradication of Violence against
Women “Convention of Belém do Para” (Article 4).%
The preponderance of international instruments incot-
porating provisions respecting right to life reflects its
conceptual relevance and importance. The argument
made here is that right to life is directly linked to right to
seek remedies (even when some forms of non-financial
compensation for denial of the right to seek remedies
can be asserted through other means).” A connection
between these two rights is essential to develop a fra-
mework of moral-legal ethical position against depri-
vation of human rights. The Basic Principles and Gui-
delines on the Right to a Remedy and Reparation for
Victims of Gross Violations of International Human
Rights Law and Serious Violations of International Hu-
manitarian Law” provides for the right to equal access

32 GRIFFIN, James. On human rights. Oxford: Oxford Univer-
sity Press, 2008. p. 214.

33 OHCHR. International standards. Disponivel em: <http://www.
ohchr.org/EN/Issues/Executions/Pages/InternationalStandards.
aspx>. Acesso em: 1 maio 2018.

34 PALFIN, R. A;; DANNINGER, B. B. Hedonic damages: proving
damages for lost enjoyment of living, [s.1.]: Michie, 1990.

35 UN GENERAL ASSEMBLY. Basic principles and guidelines on the
right 1o a remedy and reparation for victims of gross violations of International

Human Rights Law and serions violations of International Humanitarian
Law.

to remedies. It categorically establishes the right of vic-
tims to seek remedies including private remedies even
though the primary responsibility lies with the State.
The gamut of remedies is not only limited to official
remedies but are extended to private remedies as well.
This indicates that any ethical framework will and must
incorporate private remedies.

In the seminal caselaw of Marbury v. Madison™ the
Court held that “The very essence of civil liberty cer-
tainly consists in the right of every individual to claim
the protection of the laws whenever he receives an in-
jury.” The enjoyment of life is directly linked to access
to remedies and any right to seek remedies in cases of
infringement of our enjoyment is impermissible even
through employing arbitration claims.”” Even within the
constitutional sphere, the idea of surrender or waiver
of constitutional rights which involves right to life has
been disputed from the early twentieth century. In In-
surance Company v. Morse™ the Court while discussing
the contractual surrender of constitutional rights as in-
valid and repugnant to the constitution of the United
States and laws in pursuance thereof the Court held
that, “any citizen may no doubt waive the rights to whi-
ch he may be entitled. He cannot, however, bind him-
self in advance by an agreement, which may be specifi-
cally enforced, thus to forfeit her rights at all times and
on all occasions, whenever the case may be presented.”
Similarly, in Fox River Paper Co. v. Railroad Commis-

36 Marbury v. Madison.

37  HYLTON, Keith N. Agreements to waive or to arbitrate le-
gal claims: an economic analysis. Supreme Court Economic Review, v. 8,
p. 209-263, 2000. Hylton offers an economic analysis of the role of
arbitration claims to Title VII suits. He locates the history of arbi-
tration claims regarding employment claims and writes “The most
important statement on the scope of arbitration in the employment
setting is the Supreme Court’s decision in Alexander v. Gardner-
Denver Co. which held that a union cannot waive an employee’s
right to litigate under Title VII of the 1964 Civil Rights Act. The
opposing precedent, decided much later, is Gilmer v. Interstate/
Johnson Lane Corporation, which enforced an arbitration agree-
ment covering an age discrimination claim signed by an employee
in the securities industry. Since Gilmer, lower court decisions have
largely remained consistent with this distinction, enforcing arbitra-
tion agreements covering statutory rights in the individual-versus-
employer context and refusing to enforce in the union context. The
two exceptions are the Ninth Circuit in Duffield v. Robertson Ste-
phens & Co., and the Fourth Circuit in Austin v. Owens-Brockway
Glass Container Inc. Duffield held that the 1991 Civil Rights Act
precludes mandatory arbitration with respect to Title VII claims.
Austin seems to reject Alexander altogether, holding that unions can
consign statutory employment claims to the arbitration process.”
38 Insurance Company v. Morse.
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sion of Wisconsin,” the Court held that a requirement
which waives away the party’s right to receive compen-
sation, should the dam in question be appropriated after
thirty years as valid in eyes of law.

More recently, in United States v. Oliver* the Court
mentioned the “presumption against the waiver of
constitutional rights” (relying on the Harcrow® case)
and added that the waiver of rights is possible provided
it is “clearly established that there was ‘an intentional
relinquishment or abandonment of a known right.”*
In Gonzalez v. United States,” Scalia ]. while concut-

13

ring clarified that, “ certain ‘fundamental’ or ‘basic’
rights cannot be waived unless a defendant personally
participates in the waiver.”” The Indian Supreme Court
has been more cautious regarding allowing of waiver
of fundamental rights. In the leading judgment of Ba-
sheshar Nath v. The Commissioner of Income-Tax,
Delhi & Rajasthan & Another,* it was only Das J. (mi-
nority opinion), who observed that fundamental rights
can be waived provided they are given for the individual
and not for those rights which are available to the pu-
blic. In the European legal realm, Schutter reminds us
to be cautious of attaching too much weight to the idea
that rights recognized within the European Convention
on Human Rights may be hierarchized and that some
rights being “more fundamental, or instituted, rather
than for the sole benefit of the individual, for the be-
nefit of the whole of society, and thus not waivable by
the right-holder.” The varied limitations on waiver of
fundamental rights also reproduce the nature of cons-
titutional morality which prohibits allowing waivers of
rights explicitly. Right to life being an inseparable part
of the wider ambit of guaranteed human rights reflects
the moral framework embedded in many constitutional
texts. Therefore, an argument can be made that rights
such as right to not have fundamental rights waived and
right to seek remedies are important limbs of the right
to life which opposes the conditions of compulsions
and denial of entitled remedies. However, one of the

39  Fox River Paper Co. v. Railroad Commission of Wisconsin.
40 United States v. Oliver.

41  United States v. Harcrow.

42 Brookhart v. Janis.

43 Gonzalez v. United States.

44 Basheshar Nath v The Commissioner of Income-Tax, Delhi
& Rajasthan & Another, Indian Supreme Court 1959 AIR 149.

45  SCHUTTER, Olivier de. Waiver of rights and state paternal-
ism under the European Convention on Human Rights. Northern
Ireland I ¢gal Quarterly, v. 51, n. 3, p. 481-508, 2000. See, n17.

other factors which might affect the operation of hu-
man rights in settlement agreements and help us frame
the ethical dilemma in context is the consent of the sut-
vivors of corporate human rights violations. Consent
of survivors to agree to settlement is an important part
of the ethics of settlement agreements will be investi-
gated in the following section in brief.

3.1.1. Consent

The requirement of consent of the survivor to
agree to the terms of settlement is extremely crucial
in understanding the ethical underpinnings of mo-
dern day settlement agreements and helps us navigate
the unequal power dynamics between the two players
involved. An uninformed consent towards settlement
of agreement by survivors leads to an unconscious vio-
lation of rights. This was quite visible in the Barrick
case where “business grants” were provided in exchan-
ge for waiving legal rights.* The European Court of
Human Rights [ECtHR] has laid down that waiver must
be free, unambiguous and “established in an unequivo-

cal manner” "’

and this was extended even in the case
of waiver of procedural rights.*® Van Drooghenbroeck
while equating waiver and consent argues that it impacts
the existence of rights and the current conflicts between
two rights.* In Sérensen and Rasmussen v. Denmark,”
it was held that compelling a person to join a specific
trade union as part of his condition of employment
is in breach of the European Convention of Human
Rights. The compulsion to join employment due to
economic constraints may impact the ‘free’ nature of
consent/waiver. In Albert and Le Compte v. Belgium,’!
the Court gave some indications on the inclusion and
exercise of waiver of ‘certain’ rights as guaranteed wi-

46 Survivors of Rape by Barrick Gold Security Guards Offered
“Business Grants” and “Training” in Exchange for Waiving Legal
Rights.

47 Oberschlick v Austria (No 1). Court held that, “According to
the Court’s case-law, waiver of a right guaranteed by the Conven-
tion — in so far as it is permissible — must be established in an un-
equivocal manner (see, inter alia, the Barbera, Messegué and Jabardo
judgment of 6 December 1988, Series A no. 176, p. 35, para. 82).”
48  Pfeifer and Plankl v Austria.

49 VAN DROOGHENBROECK, Sébastien. Conflict and con-
sent: does the theory of waiver of fundamental rights offer solu-
tions to settle their conflicts? In: SMET, Stijn; BREMS, Eva (Eds.).
When human rights clash at the Enropean Court of Human Rights: conflict
or harmony? Oxford: Oxford University Press, 2017.

50  Sorensen and Rasmussen v. Denmark.

51  Albert and Le Compte v Belgium.
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thin the Convention:

Admittedly, the nature of some of the rights
safeguarded by the Convention is such as to exclude
awaiver of the entitlement to exercise them [...] but
the same cannot be said of certain other rights. Thus,
neither the letter nor the spirit of Article 6 para. 1
(art. 6-1) would prevent a medical practitioner from
waiving, of her own free will and in an unequivocal
manner |[...] the entitlement to have her case heard
in public; conducting disciplinary proceedings of
this kind in private does not contravene Article 6
para. [citations omitted)].

Similarly, there are other caselaw on the role of free
consent involving employment contracts within EC-
tHR>* which provide guidance on the polemical topic
of consent. The impetus on securing the free will of
the individual by the Court reflects that merely pro-
viding consent should not be a parameter for waiver
of rights. This problem of redefining consent would
be exacerbated with the involvement of corporations
as they tend to be the more influential party in settle-
ment agreements therefore blurring the lines between
consent and informed consent. The dilemma is whether
an individual will be better off by bargaining her rights
in exchange of a benefit even if the consent for the
trade-off was reached through an uninformed consent
or on the other hand, is the requirement of a higher
standard of consent merely paternalism by the State as
it tries to enforce upon the right-holder a higher moral-
-legal standard? It is not necessary to view this dilemma
only through the prism of the presented binaries and
the whole issue remains indecisive. Some teleological
ethicists would even call such a debate unnecessary. An
alternative way to look at such issues is through unders-
tanding that rights are also marketable commodities and
they do not require any further consent from any other
entity beyond the right holder.”® But that discussion
shall be laid to rest here.

3.2. Public policy clauses

One of the foremost contributors in economics
Prof. Amartya Sen, has argued that “human rights are
best seen as articulations of social ethics, comparable
to-but very different from utilitatian ethics.”>* He argues

52 Fernandez Martinez v Spain, [2014] ECtHR App. no. 56030/
07 (12 June 2014).; Eweida and Others v. United Kingdom.

53 RADIN, Margaret Jane. Market-inalienability. Harvard Iaw Re-
view, v. 100, n. 8, p. 1849-1937, 1987.

54 SEN, Amartya. Human rights and the limits of law lecture.

that if human rights can survive “open and informed
scrutiny” then this scrutiny is what validates the gene-
ral claim for human rights. Prof. Sen adds that the idea
of human rights is essentially ethical and should not be
confined to only narrow legal boxes and terminologies.
However, human rights have been restricted within the
textual boundaries of legislations and rules. One of the
areas where human rights indirectly interacts beyond
the text is within the traditional contract law principle
of public policy. This section will argue that public po-
licy acts not only as a legal but also as an ethical barrier
to unjust settlement agreements by argnably rendering
them unenforceable in the eyes of law. Public policy
has often been called as “an unruly horse”.” Neverthe-
less, public policy clauses under contract law can form
a significant ethical core of settlement agreements as
they can act as potential objection towards settling of
disputes through unfair agreements. In terms of un-
derstanding the contract-based conception of human
rights in private relationships, it is pertinent to note that
ethical barriers within contract law have remained un-
derexplored and therefore it warrants further research.
This section will further amplify the ethical objections
against settlements in cases of human rights violations
by corporations. To clarify, it must be said that the aim
is not to dismiss the proposition of awarding financial
compensation received by the survivors of human ri-
ghts violations but to make a case against settling of
legal liabilities in lieu of financial compensation offered
to survivors in a post-disaster situation.

The enormous litigation cost has led to a massive
push within the corporate sector for seeking alternative
remedies for settling legal cases. Even law schools have
started courses on these subjects. This push for seeking
alternative remedies has not left the human rights arena
untouched. The settlement agreements arrived at be-
tween the corporations and survivors can be questioned
on ethical as well as contract law jurisprudence. Within
the domain of contract law, settlement agreements can
argnably be against public policy which might render

156

such agreements illegal.”® Coleman and Silver argue that

Cardozo Law Review, v. 27, n. 6, p. 2913, 2006.

55  Richardson v Mellish.

56 COLEMAN, Jules; SILVER, Chatles. Justice in settlements.
Social Philosophy and Policy, v. 4, n. 1, p. 102-144, 1986.; FEINBERG,
Joel. Legal paternalism. Canadian Journal of Philosophy, v. 1, n. 1,
p. 105-124, 1971. Feinberg also elaborates on the two different types
of paternalisms which exist within the legal sphere, namely weak
and strong legal paternalism.
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there is a transference of right to sue to the class of
plaintiffs in cases of human rights violations and this
cannot be termed as forfeiture of the right to sue.”’
On the other hand, Kirby J. et. al opinion in Fitzgerald
case® provides us caution before curtailing freedom to
contract:
Although the public policy in discouraging
unlawful acts and refusing them judicial approval
is important, it is not the only relevant policy
consideration. There is also the consideration of

preventing injustice and the enrichment of one
party at the expense of the other.

The freedom to contract should, ideally, not be cut-
tailed.”” The dividing line between being against public
policy and arbitrary curtailment of freedom to contract
remains unclear. But it can be argued that any loss of
access to remedies in exchange of gaining financial
compensation is not a fruitful bargain as it might be
an outcome of a paternalistic deal influenced by many
other factors such as power dynamics between the
corporation and the survivors etc. Intrinsic to such an
agreement is the monetization of loss of human rights
which is problematic. How do we arrive at the price of
settlement agreement? How do we quantify the loss
of rights? How much does each survivor of corpora-
te human rights violation get and what is the basis for
providing the amount? These difficult questions make
the foundations of settlement agreement unethical and
vague. Settlement agreements which are based on res-
triction of personal liberties® are against public policies
and hence considered to be illegal. These agreements
infringe upon the recognized public policies and the ju-
dicial enforcement of such agreements are injurious to
the public at large as they tend to give a message that
corporate wrongdoings can be reversed through finan-
cial means. When one can raise the public policy, clause
depends on the jurisdiction, but this paper presumes

57 CCOLEMAN, Jules; SILVER, Chatles. Justice in settlements.
Social Philosophy and Policy, v. 4, n. 1, p. 102-144, 1986. p. 131.

58  Fitzgerald v. FJ Leonhardt Pty Ltd. This case provides an in-
sight into the operations of public policy within contract law juris-
prudence.

59  Printing and Numerical Registering Co v Sampson, Court of
Appeal, Eq 462 1875. Sir George Jessel MR stated in this case that
“if there is one thing which more than another public policy re-
quires it is that men of full age and competent understanding shall
have the utmost liberty of contracting, and that their contracts when
entered freely and voluntarily shall be held sacred and shall be en-
forced by Courts of Justice.”

60  See, CHEN-WISHART, Mindy. Contract law. Oxford: Oxford
University Press, 2012. For further reading on what kind of con-
tracts are against public policy.

that most jurisdictions would have public policy clau-
ses or similar clauses. In Cf Vita Food Products Inc v.
Unus Shipping Co Ltd (in liq)® the Privy Council held
that “Public policy is not, as such, raised, unless it be
the general public policy that the courts should uphold
the law of the land.” Similarly, in Materials Fabrication
Pty Ltd v Baulderstone Pty Ltd,” the Court held that a
clause which prevented the subcontractor from com-
mencing and maintaining legal proceedings until depo-
siting 10% of the amount claimed by the subcontractor
in the proceedings was void. Any attempt to exclude
the jurisdiction of the Court through imposing signi-
ficant monetary barriers was held void as being against
public policy. It has been well established that “claims
for redress for breach of contract or for a remedy for
tortious damage can be settled out of court.”” Not all
settlement agreements are invalid, but many settlement
agreements based on uninformed consent and which
restrict liberties can be classified as against public policy.

The society at large does not benefit from the settle-
ment of such cases (absence of precedent creation) and
the loss of rights shakes the conscience of the society
through providing impunity to corporations involved in
corporate wrongdoings. The expansive interpretation
of the public policy objection can render such agree-
ments illegal. Securing justice for the survivors cannot
come at the altar of sacrifice of core fundamental ri-
ghts and any restriction imposed through settlements
can potentially brand such contracts as unethical, if not
illegal.

3.3. United Nations Guiding Principles on
Business and Human Rights

The Guiding Principles elaborates upon the role of
different kinds of remedies which can be offered to the
survivors of human rights violations by corporations.
This includes operational level grievance mechanisms
which are also more generally called as ‘company level
grievance mechanisms’. However, the principles do not
offer much guidance on the issues surrounding ethical
framework of settlement agreements. It is probable

61  Cf Vita Food Products Inc v Unus Shipping Co Ltd (in liq).
62 Materials Fabrication Pty Ltd v Baulderstone Pty Ltd.

63 Felton v. Mulligan. Windeyer J. elaborates that “Claims for re-
dress for breach of contract or for a remedy for tortious damage
can be settled out of court; and actions and suits of many kinds can
be compromised by agreement, after they have been commenced,
provided that each of the parties is sui juris.”.
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that the non-binding and specific point-based elabora-
tion of the principles did not allow further explanation
on cthical dimensions of the various kinds of remedies.
This section will try to argue that the Guiding Principles
by not insisting on ethical remedies has left the door
open for further debate on what we mean by remedies.

Providing ethical remedies is equally important as
providing remedies. Unethical efforts by corporations
to silence survivors’ claims through using opaque com-
pany mechanisms hinders rule of law and reinforces
corporate impunity. The Interpretive Guide on Corpo-
rate Responsibility to Respect Human Rights mentions
that operational level grievance mechanisms are “dis-
tinct from whistle-blower systems” and of “concern to
enterprise as a whole.” It seems that such an endeavour
is an attempt of moral righteousness and pursued in or-
der to attach an ethical outline to the principles, but it
is nevertheless important, at least in terms of access to
remedy. Much debate revolves around access to remedy,
but the larger question remains what kind of remedy
are we willing to offer to survivors? Even if corpora-
tions provide private remedies, can they be held to be
unaccountable to the extent of restricting freedom of
the survivors? Bilchitz argues that corporations should
not be excluded from positive obligations because both
Kantian and Utilitarian ethical theories recognize that
“individuals have some positive moral obligations on
some fundamental ethical concerns” and if this is true
then there is no reason to exclude corporations from
the ambit of obligations as corporations ate also, ulti-
mately, a “conglomeration of individuals.”* If this pre-
mise is correct then it must be assumed that the kind of
remedies provided both post and pre-violation need to
be ethical not only because of international obligations
but because it is morally justified to do so in light of
the wrong committed. The text of the principles even
though not using ethical arguments has always insisted
on the best available remedies and the subsequent re-
ports by the United Nations insisted on providing the

64  UNITED NATIONS. The corporate responsibility to respect
human rights: an interpretive guide, [s.l.]: United Nations, 2012,
p. 69. It clearly mentions that “These mechanisms are distinct from
whistle-blower systems, which enable employees to raise concerns
about breaches of company codes and ethics, which may or may
not harm those individuals, but are of concern to the enterprise as
a whole.”

65  DEVA, Surya; BILCHITZ, David (Org.). Building a treaty on
usiness and human rights: context and contours. Cambridge: Cambridge
University Press, 2017. p. 202.

survivors with “bouquet of remedies” .

Moving towards
a binding treaty, this aberration could be remedied by
ensuring that access includes adequate and ethical re-
medies being provided to survivors of human rights

violations by corporations.

4., CONCLUSION

This paper argues settlement agreements, being pri-
vate forms of remedies, need to be ethical. Locating
waivers and the ethics of such agreements in legal
theory, it tries to reveal the contradictions surrounding
personal autonomy of survivors while also highlighting
the many tensions posed by settlement agreements to-
wards vulnerable populations like migrant workers. The
paper forms a basis for redefining how private remedies
can potentially do much damage if ethics of the same
are not considered as a major part of the issue. Relying
on different perspectives the paper tries to make the
case for reading remedies as ‘ethical remedies’. Attempt
is made to recognize the basis for establishing the role
of private remedies in understanding not only access to
remedies but also the larger idea of justice. Our preten-
sions maybe misplaced when we see private remedies as
replacing judicial remedies. What is more threatening
is unethical remedies being considered as the future of
rights-litigation in cases of corporate violation of hu-
man rights.
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ResuMeEN

La via penal, tanto en su vertiente internacional como nacional, consti-
tuye otro posible mecanismo judicial para responsabilizar a las empresas o,
en su defecto, a los directivos o ejecutivos de las mismas por la vulneracion
de derechos humanos. La responsabilidad penal de las empresas es adn un
tema controversial y adopta diversos enfoques en cada Estado. Por tanto,
el Derecho penal ha recibido menos atencién que otras vias y, en conse-
cuencia, su potencial para responsabilizar a las empresas por sus impactos
sociales y ambientales no ha sido suficientemente explorado. A partir del
analisis descriptivo y comparativo de la practica actual y de la bibliografia
relacionada con el tema se examina el potencial y los obsticulos legales,
politicos y practicos a superarse para hacer efectiva la responsabilidad penal
por los graves abusos de derechos humanos cometidos en el marco de las
actividades globales de las empresas transnacionales.

Palabras clave: Derecho penal. Empresas y derechos humanos. Violacio-
nes de derechos humanos. Tercer pilar de los Principios Rectores sobre em-
presas y derechos humanos.

ABSTRACT

Criminal law, both internationally and nationally, is another judicial me-
chanism to hold corporations —or corporate agents- accountable for human
rights violations. Corporate criminal liability is still contested and each State
has adopted a different approach. Thus, criminal law has received less at-
tention than other avenues, and hence its high potential to hold corpora-
tions accountable for their social and environmental impacts has not been
sufficiently tested. Thus, taking into account the current practice and the
bibliography related to the theme, this article examines through a compara-
tive and descriptive analysis the potential and the legal, political and practical
obstacles for holding transnational corporations criminally liable for gross
human rights abuses committed in the framework of their global activities.

Keywords: Criminal Law. Business and Human Rights. Human rights viola-
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1. INTRODUCCION

Durante los casi cincuenta afios de debate sobre
el tema de empresas y derechos humanos, una de las
cuestiones en la agenda internacional a la que se ha in-
tentado dar solucién es a la busqueda de mecanismos
efectivos para responsabilizar a las empresas por las
graves violaciones de derechos humanos cometidas en
el desarrollo de sus actividades. A dia de hoy, la comu-
nidad internacional no ha logrado alcanzar un consenso
en la creacion de un mecanismo que permita alcanzar de
manera efectiva este objetivo. Existen propuestas desde
la academia y de la sociedad civil para crear un tribunal
internacional sobre empresas y derechos humanos que
permita acceder a las personas afectadas a una instancia
judicial internacional independiente. No obstante, atn
quedan cuestiones pendientes sobre los recursos huma-
nos y financieros que requiere para su funcionamiento.'

En este orden de ideas, le corresponde a los Estados
la carga de garantizar el acceso a los recursos judiciales
existentes para las victimas de violaciones de derechos
humanos cometidas por las empresas. A dia de hoy, las
victimas pueden recurrir a diversos mecanismos para
hacer efectiva la responsabilidad de las empresas y reci-
bir una reparacion justa por los dafios sufridos, aunque
cada mecanismo tiene resultados y alcances diferentes.
Por tanto, el panorama actual deja entrever que, por lo
general, las victimas se adentran en un laberinto de me-
canismos judiciales -y no judiciales- con diversos obsta-

culos a superar.

El Derecho penal constituye uno de los mecanismos ju-
diciales a los que las victimas pueden recurrir. Algunos pro-
gresos y casos recientes demuestran que la via penal, tanto
en su vertiente internacional como nacional, presenta im-
portantes oportunidades para responsabilizar a las empresas
por graves violaciones de derechos humanos. Asi, el Dere-
cho penal podria llevar el debate sobre empresas y derechos
humanos a nuevos hotizontes, no obstante, a diferencia de
otros mecanismos, esta via ha recibido menos atencion,
manteniendo de esta manera los obstaculos doctrinales y le-
gales que hasta el momento parecfan inamovibles.

1 HERNANDEZ ZUBIZARRETA, Juan. El Tribunal Internac-
ional para las empresas transnacionales y los derechos humanos.
Amiérica Latina en movimiento, p. 14-15, 2016; Ramasastry, Anita; CAS-
SELL, Douglass. White Paper: Options for a Treaty on Business and
Human Rights. Notre Dame Journal of International & Comparative Ian,
v. 6,n. 1, p. 1-50, 2015.

El presente articulo, a través de un andlisis comparativo
y descriptivo de la practica actual, examina las oportunida-
des y el potencial de la via penal, tanto a nivel internacional
como nacional, como mecanismo judicial para hacer efec-
tiva la responsabilidad de las empresas por graves violacio-
nes de derechos humanos. El objetivo principal del presen-
te articulo es aportar elementos que permitan determinar
la viabilidad del Derecho penal y la justicia penal como un
mecanismo judicial a ser contemplado y reforzado en las
disposiciones del futuro tratado sobre empresas y derechos
humanos o, en su defecto, en la implementacion del ter-
cer pilar de los Principios Rectores de las Naciones Uni-
das sobre empresas y derechos humanos a nivel nacional.
Para ello, se aportan, en primer lugar, algunas reflexiones
preliminares sobre el alcance de la via penal en el debate
sobre empresas y derechos humanos. Posteriormente se
analizan las oportunidades actuales y los avances para re-
currir al Derecho penal internacional para hacer efectiva la
responsabilidad de las empresas por graves violaciones de
derechos humanos. Seguidamente, se profundiza en la ex-
periencia y los obstaculos practicos y politicos del enjuicia-
miento penal a nivel nacional para luchar contra la impuni-
dad de los delitos corporativos relacionados con abusos de
derechos humanos. Finalmente, se concluye que la justicia
penal es clave en el debate sobre empresas y derechos hu-
manos y, sobre todo, que la actual coyuntura se presta para
que los Estados avancen en el desarrollo de esta via en aras
de adoptar las medidas legislativas y politicas para paliar
los obstaculos en el enjuiciamiento penal de las empresas,
tanto a nivel internacional como nacional.

2. LA ViA PENAL COMO MECANISMO JUDICIAL
PARA RESPONSABILIZAR A LAS EMPRESAS POR LA
VULNERACION DE DERECHOS HUMANOS

En la prictica y en la doctrina legal,? la via civil ha

2 Existe una abundante doctrina legal relacionada con la practica del
litigio civil en los Estados Unidos contra las empresas por la vulneracion
de derechos humanos. No obstante, queda fuera del andlisis del presente
articulo. Algunos autores que abordan el litigio civil transnacional en los
Estados Unidos contra empresas por violaciones de derechos humanos
en tercero Estados, véase, REQUEJO ISIDRO, Marta. Responsabili-
dad civil y derechos humanos en EEUU: ¢el fin del ATS? InDret. Revista
para el andlisis del Derecho, 1. 3, p. 1-38, 2011; STEPHENS, Beth. Corpo-
rate Accountability: International Human Rights Litigation against Cor-
porations in US Courts. En: KAMMINGA, Menno T.; ZIA-ZARIFI,
Saman (Ed.). Liability of Multinational Corporations under International I aw.
La Haya-Londres-Boston: Kluwer Law International, 2000. p. 209-230.
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sido el mecanismo judicial mas explorado y recurrido
hasta el momento para responsabilizar a las empresas
por violaciones de derechos humanos. Sin embargo, las
victimas y las organizaciones de la sociedad civil (OSC)
instan cada vez mas a los Estados al ejercicio de la juris-
diccién penal para investigar y enjuiciar a las empresas
por las graves violaciones de las normas internaciona-
les de derechos humanos, de Derecho humanitario y
de Derecho penal internacional. Por ejemplo, a raiz de
una investigacion realizada por Amnistia Internacional
sobre la campafia de la empresa She// para silenciar las
protestas en Ogoniland en la década de los noventa, la
organizacion solicitd a los gobiernos de Nigeria, de los
Paises Bajos y del Reino Unido una investigacion penal
para determinar la complicidad de la empresa en delitos
relacionados con violaciones de derechos humanos co-
metidas por las fuerzas de seguridad nigerianas.’

Tradicionalmente, la doctrina penal clasica se ha
mostrado reacia al reconocimiento de la responsabilidad
penal de las personas juridicas debido a que estos entes,
considerados ficticios, carecen por su propia naturaleza
de las actitudes mentales (ens rea) - ya sean intencio-
nales, imprudentes o negligentes- para la comision de
delitos, lo que se constituye como un elemento de la
responsabilidad penal. Asimismo, la negativa a recono-
cer la responsabilidad penal de las personas juridicas se
debe también, entre otras cuestiones, a las diferencias en
los modelos de atribucion de responsabilidad, a la deter-
minacién del grado de culpabilidad colectiva o al tipo de
sanciones aplicables a las personas juridicas.

Sin embargo, la limitacion histérica y clasica de los
sistemas juridicos penales en relacion a las personas juri-
dicas presenta una evolucion relevante encaminada a la
lucha contra la delincuencia empresarial. Esto ha servi-
do para superar los dogmas individualistas y personalis-
tas caracteristicos del esquema tradicional del Derecho
penal. Y, a su vez, para la construccion de un sistema de
responsabilidad penal de las personas juridicas, dejando
atras el dogma de “societas delinquere non potest”’, pero sin
llegar a ser este tipo de responsabilidad penal universal-
mente aceptada por todos los Estados.

En este punto, cabe advertir que la responsabilidad
penal de las empresas no significa que los responsables
individuales en el seno de las personas juridicas no pue-

3 Amnistia Internacional. A Criminal Enterprise? Shells Involvement
in Human Rights Violations in Nigeria in the 1990s. Londres: Amnesty
International, 2017. p. 89.

dan ser enjuiciados y sancionados penalmente cuando
se intente desplazar la responsabilidad a las entidades
ficticias, salvo que diera lugar a castigos desproporcio-
nados por un mismo delito. La responsabilidad penal de
las empresas puede y debe existir junto a la responsabili-
dad de los agentes corporativos. No obstante, el presen-
te articulo pone un mayor énfasis en la responsabilidad
penal de las empresas, solo haciendo referencia a la res-
ponsabilidad de sus directivos y ejecutivos en la medida
que se considere oportuno, ya que, como se analiza en
los siguientes apartados, forma parte de la practica ac-
tual para hacer efectiva la responsabilidad de los sujetos
implicados en violaciones de derechos humanos come-
tidas en el desarrollo de las actividades empresariales.

Asi, el Derecho penal juega un papel cada vez mas
importante para garantizar que las empresas respondan
por sus actos ante la sociedad y para prevenir su im-
punidad, ya que se constituye como una via disponible
para responsabilizar a las empresas cuando cometan o
participan en graves abusos de derechos humanos.

En 2011, el Consejo de Derechos Humanos de las
Naciones Unidas adopté por unanimidad los Principios
Rectores sobre Empresas y Derechos Humanos (Prin-
cipios Rectores), elaborados entre 2005 y 2011 por el
Representante Especial del Secretario General para la
cuestion de los derechos humanos y las empresas, John
Ruggie. Los Principios Rectores rigen actualmente el
vinculo entre empresas y derechos humanos. Este ins-
trumento cuenta con un enfoque predominantemente
de caracter soff law y desarrolla un sistema interrelacio-
nado de medidas de prevencién y reparacion de viola-
ciones de derechos humanos cometidas por empresas.

Los Principios Rectores advierten que a dia de hoy
existe un riesgo para las empresas de incurrir en una res-
ponsabilidad penal por violaciones de derechos huma-
nos. En primer lugar, el Principio 7 aborda la obligacién
de los Estados de asegurar que las empresas que operan
en zonas afectadas por conflictos no se vean implica-
das en violaciones graves de derechos humanos, adop-
tando las medidas adecuadas que pueden explorar las
responsabilidades civiles, administrativas o penales de
las empresas domiciliadas u operativas en su territorio
y/o jutisdiccién que cometan o participen en este tipo

de abusos.

Mas adelante, el Comentario al Principio 17 sefiala
que pueden generarse supuestos de complicidad cuando
una empresa contribuye o parece contribuir a las conse-
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cuencias negativas sobre los derechos humanos causadas
por otras partes. La complicidad implica una responsabi-
lidad penal en varias jurisdicciones nacionales.

Finalmente, el Comentario al Principio 23 destaca
que varios Estados que reconocen la responsabilidad
penal de las personas juridicas han incorporado en sus
ordenamientos internos las disposiciones del Estatuto
de Roma de la Corte Penal Internacional (Estatuto de
Roma). En este sentido, algunos Estados, como Italia
o Dinamarca, proponen ya en sus Planes de Accién
Nacional sobre empresas y derechos humanos medidas
relacionadas con el Derecho penal que se alienan a lo
sefialado en los Principios Rectores.

Aun mas especificos, algunos instrumentos inter-
nacionales e informes de expertos, como la Resolucion
del Parlamento Europeo sobre la responsabilidad de las
empresas por violaciones graves de los derechos huma-
nos en terceros paises (2015/2315(INT)), la Recomen-
dacion CM/Rec (2016)3 del Comité de Ministros del
Consejo de Europa sobre derechos humanos y empre-
sas y el informe de los Corporate Crimes Principles, hacen
un llamado a los Estados a recurrir al Derecho penal
para hacer frente a los abusos corporativos y para abor-
dar los obstaculos legales, procesales y practicos que im-
plica esta via judicial.

La relevancia de la via penal ha sido también parte
del debate en los perfodos de sesiones del Grupo de
Trabajo Intergubernamental (GTI) encargado de ela-
borar el tratado vinculante sobre empresas y derechos
humanos. Algunas delegaciones sefialan que la maxima
disuasion para que las empresas no cometan violacio-
nes de derechos humanos se alcanzaria imponiendo la
responsabilidad penal.* Asi, este futuro instrumento de-
berfa, por un lado, sentar las bases para que los Estados
incorporen en la legislaciéon penal nacional las formas
de conducta que afectan el disfrute de los derechos hu-
manos, incluidas las que ya estan reconocidas por el De-
recho internacional.’ Por otro lado, deberfa contribuir a

4 Consejo de Derechos Humanos, Informe del segundo petio-
do de sesiones del grupo de trabajo intergubernamental de com-
posicion abierta sobre las empresas transnacionales y otras empresas
con respecto a los derechos humanos, A/HRC/34/47 (4 de enero
de 2017), parr. 29.

5  Consejo de Derechos Humanos, Informe del primer periodo de
sesiones del grupo de trabajo intergubernamental de composicién
abierta sobre las empresas transnacionales y otras empresas con
respecto a los derechos humanos, con el mandato de elaborar un
instrumento internacional juridicamente vinculante, A/HRC/31/50
(5 de febrero de 2016), parr. 90.

aclarar la responsabilidad penal de las personas juridicas
con el fin de alentar a que mas Hstados reconozcan este
tipo de responsabilidad, sin excluir la de los directores
y ejecutivos, para asi poder combatir la impunidad y
proteger los derechos de las victimas de violaciones de

derechos humanos.®

En este sentido, algunas OSC, de manera mas con-
tundente, abogan por que los Estados estén obligados
a aprobar legislaciones que definan adecuadamente la
responsabilidad penal para sancionar a las empresas que
vulneren derechos humanos o contribuyan a ello.” No
obstante, este tipo de obligacién puede ser contrapro-
ducente debido a que algunos Estados pueden hacer
reservas a dicha disposicion, ya que, como se observa
mas adelante, no todas las jurisdicciones reconocen la
responsabilidad penal de las personas juridicas. Por tan-
to, se afectaria la facultad discrecional de los Estados de
decidir el tipo de responsabilidad segin los principios
juridicos de sus ordenamientos internos. La solucion
mas practica, teniendo en cuenta el panorama actual,
serfa que el futuro instrumento alentara a los Estados a
que adoptaran las medidas normativas y otras iniciativas
para establecer la responsabilidad penal o, en su defecto,
la responsabilidad equivalente (civil o administrativa),
de acuerdo a los principios juridicos de cada Estado.”

La via penal cumple principalmente una funcién
preventiva, pues la posibilidad de que las empresas in-
curran en una responsabilidad penal tiende a incentivar-
las a adoptar las medidas necesarias para prevenir abu-
sos de derechos humanos, pues la posibilidad de que
sean identificadas como culpables de un delito las estig-
matiza. Un posible enjuiciamiento penal podria afectar
directamente la imagen y la reputacion de las empresas,
condicionando asi su acceso a los mercados mundiales
y la movilidad de sus activos. Asimismo, las sanciones

6 Véase, “Elementos para el proyecto de instrumento internac-
ional juridicamente vinculante sobre empresas transnacionales y
otras empresas con respecto a los derechos humanos.” Disponi-
ble en:  wwwohchr.org/Documents/HRBodies/HRCouncil/
WGTransCorp/Session3/LegallyBindingInstrumentTNCs_OBEs_
SP.pdf, p. 8-9.

7 Consejo de Derechos Humanos, Informe del primer periodo de
sesiones del grupo de trabajo intergubernamental de composicién
abierta sobre las empresas transnacionales y otras empresas con
respecto a los derechos humanos, con el mandato de elaborar un
instrumento internacional juridicamente vinculante, A/HRC/31/50
(5 de febrero de 2016), parr. 88.

8  ICJ. Proposals for Elements of a Iegally Binding Instrument on Trans-
national Corporations and Other Business Enterprises. Ginebra: 1CJ, 2016.
p. 19-22.
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penales aplicables a la comision de un delito pueden ser
en ocasiones mas onerosas.” Asi, aunque carezca de una
funcién reparadora, la via penal permite exponer cier-
tas practicas empresariales que deben ser perseguidas y
sancionadas por los Hstados y, en consecuencia, influir
en el comportamiento de las empresas.

Por consiguiente, esta via constituye otro de los re-
cursos judiciales existentes para hacer efectiva la res-
ponsabilidad de las empresas por graves violaciones de
derechos humanos. No obstante, presenta importantes
obstaculos sustantivos y procesales que reducen las po-
sibilidades de que las victimas y las OSC recurran a esta
via, tanto a nivel internacional como nacional. Dichos
obstaculos se analizan en los siguientes apartados.

3. EL ENJUICIAMIENTO DE LAS EMPRESAS POR LA
VULNERACION DE DERECHOS HUMANOS CONFORME
AL DERECHO PENAL INTERNACIONAL

Las mas graves violaciones de derechos humanos
pueden dar lugar a crimenes internacionales reconoci-
dos en el Derecho penal internacional. En este sentido,
algunas conductas delictivas graves como asesinatos, ex-
plotacién sexual, esclavitud, tortura o desplazamientos
forzados pueden llegar constituirse como crimenes de
lesa humanidad." Por tanto, cabe plantearse en qué me-
dida este tipo de conductas, cometidas en el marco de
las actividades empresariales, activan la jurisdiccion de
los tribunales penales internacionales.

Cabe comenzar sefialando que tras la Segunda Guet-
ra Mundial la responsabilidad penal internacional se ex-
pandi6 a las personas fisicas a través del Estatuto de
Londres y de la jurisprudencia del Tribunal de Nirem-
berg, con especial referencia a los casos contra los em-
presarios que participaron en la comision de crimenes
de genocidio y de guerra.

Es bien sabido que durante la Segunda Guerra Mun-
dial las empresas alemanas cometieron graves atroci-

9 SMITH, Susan L. Changing Corporate Environmental Behav-
iour: Criminal Prosecutions as a Tool of Environmental Policy. En:
ECKERSLEY, Robyn (Ed.). Markets, the State and the Environment to-
wards Integration. Melbourne: McMillan Education Australia, 1995. p.
261-274.

10 PEREZ-LEON ACEVEDO, Juan Pablo. The Close Relation-
ship between Serious Human Rights Violations and Crimes against
Humanity: International Criminalization of Serious Abuses. Anuario
Mexicano de Derecho Internacional, v. 17, p. 145-186, 2017.

dades. Los juicios posteriores al conflicto, iniciados en
virtud de la Ley del Consejo de Control Aliado num. 10,
exploraron y debatieron por primera vez la delincuen-
cia empresarial, creando un precedente importante en
la responsabilidad penal internacional de las empresas.
El Estatuto del Tribunal Militar Internacional de Nu-
remberg le concedfa competencias para declarar que un
grupo u organizacion era una organizacion criminal, no
obstante, solo las personas fisicas pertenecientes a di-
cha organizacion podian ser enjuiciadas y sentenciadas
(articulo 9 y 10).

Los casos mas conocidos son en los que se acusé a
varios empresarios y banqueros de complicidad en los
ctimenes cometidos durante la guerra (Flick," 1.G. Far-
ben' y Krupp'?). Estos casos representan el primer prece-
dente en el que se criminalizo6 a las empresas por la “com-
plicidad empresarial” en crimenes internacionales," es
decir, los directores fueron responsabilizados por usar
sus posiciones dentro de la entidad para proporcionar
asistencia sustancial al autor del delito a sabiendas de
que patticipaba en la comisién de un acto ilicito.”

Uno de los legados que dejaron los juicios de Nu-
remberg y que a difa de hoy se explora para superar
algunas de las fronteras delineadas, son los limites del
Derecho penal internacional. En este sentido, los jui-
cios de Nuremberg establecieron que los crimenes in-
ternacionales son cometidos por personas fisicas, no
por entidades abstractas sin voluntad. Este principio, ha
sido adoptado en los estatutos de los tribunales penales
internacionales ad hoc'® y de la Cotte Penal Internacional

11 Estados Unidos de América contra Friedrich Flick y otros. Tri-
bunal Militar IV, 6 (1947).

12 Estados Unidos de América contra Carl Krauch y otros. Tribu-
nal Militar VI, 7y 8 (1948).

13 Estados Unidos de América contra Alfred Krupp y otros. Tri-
bunal Militar ITIA, 9 (1948).

14 Ramasastry analiza la evolucién histérica de la complicidad
empresarial. Segin la autora, los Tribunales de Nuremberg propor-
cionan un importante punto de partida para desarrollar la concep-
cién moderna de la complicidad empresarial sobre la base de coop-
eracion entre agentes econémicos y Estados para cometer crimenes
internacionales. RAMASASTRY, Anita. Corporate Complicity:
From Nuremberg to Rangoon - An Examination of Forced Labor
Cases and Their Impact on the Liability of Multinational Corpora-
tions. Berkeley Journal of International Iaw, v. 20, n. 1, p. 91-159 2002.
15 KALECK, Wolfgang; SAAGE-MAAB, Miriam. Corporate
Accountability for Human Rights Violations Amounting to Interna-
tional Crimes. The Status Quo and its Challenges. Journal of interna-
tional Criminal Justice, v. 8, 1. 3, p. 699-724, 2010.

16 Véase, articulo 5 del Estatuto del Tribunal Penal Internacional
para Ruanda, articulo 6 del Estatuto del Tribunal especial para Sierra
Leona, articulo 6 del Estatuto del Tribunal Penal Internacional ad
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(CPI), por lo que las personas juridicas no estan con-
templadas dentro de las competencias de los tribunales
penales internacionales.

Durante los trabajos preparatorios del Estatuto de
Roma, se propuso la inclusion de la responsabilidad pe-
nal de las personas jutidicas dentro de las competencias
dela CPL." Los pérrafos 5 y 6 del articulo 23 propuestos
por Francia en el borrador establecian que la Corte tam-
bién podia ejercer jurisdiccion sobre las personas juridi-
cas, a excepcion de los Estados, cuando los crimenes se
hubieran cometido en nombre de ellas o por sus agentes
o representantes; y continuaba diciendo que la respon-
sabilidad penal de las personas juridicas no excluiria la
responsabilidad penal de las personas fisicas que hubie-
ran actuado en calidad de autores o complices.'

La propuesta de Francia se enfocaba unicamente en
las personas juridicas de caracter privado (organizacio-
nes criminales y empresas) para contrarrestar los efectos
de ciertos comportamientos empresariales y alentar a
los Estados Parte a adoptar medidas legales mas severas
que fueran aplicables a este tipo de entidades. Asimis-
mo, entre los objetivos de la propuesta se encontraba
aumentar las posibilidades de las victimas de obtener
una indemnizacion a través del régimen de reparacion

de la CPL.

Por otra parte, la propuesta se trataba de un modelo
de responsabilidad de caracter derivado, es decir, prime-
ro se determinaba la responsabilidad penal individual,
especificamente de las personas fisicas con capacidad
de control y de direccion que actuaran en nombre y con
el consentimiento explicito de la empresa en el curso de
sus actividades.” Por tanto, al contratio de los juicios
de Nuremberg, la responsabilidad penal de la empresa
dependia de la responsabilidad penal individual.

A pesar de que la responsabilidad penal de las perso-
nas juridicas habia experimentado cierta evolucion des-
de su primera aproximacién en los juicios de Nurem-

hoc para la antigua Yugoslavia, articulo 1 del Estatuto del Alto Tri-
bunal Penal Iraqui, articulo 2 del Estatuto del Tribunal Especial Para
el Genocidio Camboyano.

17 Véase, “Proposal Submitted by France”, A/CONFE.183/
C.1/L.3(16 de junio de 1998).

18  Informe del Comité Preparatorio sobre el Establecimiento de
una Corte Penal Internacional, ONU A/CONFE183/2/Add.1. (14
de abril de 1998).

19 ICJ. Corporate Complicity and 1.egal Acconntability; Report of the
International Commission of Jurists Expert Legal Panel on Corpo-
rate Complicity in International Crimes, Criminal Law and Interna-
tional Crimes. Ginebra: ICJ, 2008. p. 56.

betg y de que algunos Estados apoyaban la propuesta,”
el Estatuto de Roma no incorporé dentro de sus dispo-
siciones este tipo de responsabilidad en las competen-
cias de la CPI, asegurando asi una soluciéon favorable
que permitiera que los Estados que se oponen filoso-
ficamente, constitucionalmente o doctrinariamente a la
responsabilidad penal de las personas juridicas firmaran
y ratificaran el Estatuto.

3.1. La practica actual en el Derecho penal
internacional frente a los abusos cometidos en
el marco de las actividades empresariales

Aunque en la practica internacional actual no se pue-
da enjuiciar a las empresas por las graves violaciones
de derechos humanos que constituyen crimenes inter-
nacionales, no significa que las atrocidades que se come-
ten en el marco de las actividades empresariales deben
quedar impunes. Las personas fisicas con capacidad de
control y de direccién en el seno de las empresas son su-
jetos capaces de activar la jurisdiccién de los tribunales
penales internacionales.

En este sentido, de conformidad con el articulo 25
(responsabilidad penal individual) y articulo 28 (respon-
sabilidad de los jefes y otros superiores) del Estatuto de
Roma, la CPI podra ejercer su jurisdiccién complemen-
taria sobre los directivos de una empresa cuando sus ac-
ciones, que constituyan o contribuyan a la comision de
crimenes internacionales, se remitan al Fiscal por parte
de un Estado Parte o por el Consejo de Seguridad de
Naciones Unidas (articulo 13 del Estatuto de Roma).

La Fiscalia ha iniciado investigaciones y enjuicia-
mientos en contra de directivos y ejecutivos de algunas
empresas.”’ Un ejemplo es el caso contra el antiguo jefe

20  CHIOMENTI, Cristina. Corporations and the International
Criminal Court. En: DE SCHUTTER, Olivier (Ed.). Transnational
Corporations and Human Rights. Oxford-Portland: Hart Publishing,
2006. p. 287-312.

21 Los dos fiscales que ha tenido la CPI hasta la fecha han mani-
festado su compromiso de investigar entidades empresariales re-
sponsables de contribuir a la comisién de crimenes internacionales.
Por su parte, el fiscal Luis Moreno Ocampo en su momento hizo
referencia al conflicto en la Republica Democratica del Congo y al
papel de las empresas dedicadas a la comercializacion de recursos
naturales que financiaban las actividades de las fuerzas rebeldes o
gubernamentales, lo que les permitira mantener el conflicto. Mien-
tras tanto, la fiscal Fatou Bensouda ha puesto énfasis en que las in-
vestigaciones a fondo de las finanzas que hay detras de un conflicto
ayudan a identificar posibles empresas implicadas. BATESMITH,
Alex. Corporate Criminal Responsibility for War Crimes and Other
Violations of International Humanitarian Law: the Impact of the
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de operaciones y periodista de la cadena de radio Kass
FM, Joshua Arap Sang, acusado de ctimenes de lesa hu-
manidad por la transmisién de mensajes codificados en
sus emisiones de radio que contribuyeron a la comision
de asesinatos, traslados forzosos y persecuciones ilega-
les en el Valle del Rift durante los sucesos violentos pos-
telectorales que tuvieron lugar en Kenia en 2007 y 2008.
Hste caso fue cerrado en 2016 por falta de pruebas y
testigos para mantener los cargos.”

Un caso mas reciente en el que se invoca el articulo
25 del Estatuto de Roma para que la CPI investigue la
participacion de empresarios en crimenes internacio-
nales es de la empresa estadounidense Chiguita Bran-
ds International, acusada de contribuir a la comision de
crimenes de lesa humanidad en Colombia mediante el
pago de paramilitares y guerrilleros para proteger sus
operaciones.

En mayo de 2017, de conformidad al articulo 15
del Estatuto de Roma, una coalicion de OSC solicitd
al Fiscal de la Corte investigar a catorce ejecutivos de
la empresa. Segun las OSC, los altos cargos de la em-
presa tenfan conocimiento de las actividades crimina-
les (homicidios, desplazamiento forzado, desaparicion
forzada, violencia sexual, torturas y persecuciones de
civiles) del grupo paramilitar las Autodefensas Unidas
de Colombia (AUC) y, a pesar de ello, supervisaron y
autorizaron el pago a los bloques de las AUC. Los pagos
al grupo paramilitar sirvieron para la compra de armas
y municiones utilizadas en crimenes atroces cometidos
en las regiones bananeras colombianas de Antioquia y
Choc6.” Al momento de escribir el presente articulo la
Corte no se ha pronunciado sobre el caso todavia, pero
si respondiera de manera positiva a la peticiéon de las
organizaciones, lanzarfa un fuerte mensaje para incidir
en la conducta de los agentes corporativos.

La responsabilidad de los jefes y otros superiores

Business and Human Rights Movement. En: HARVEY, Caroline;
SUMMERS, James; WHITE, Nigel D. (Ed.). Contemporary Challenges
to the Laws of War: Essays in Honour of Professor Peter Rowe. Cambridge:
CUP, 2014. p. 285-312.

22 Asunto Decision on Prosecutor’s Application for Witness
Summonses and resulting Request for State Party Cooperation
[ICC-01/09-01/11-1274-Corr2], Corte Penal Internacional, 30 de
abril de 2014.

23 IHCR; FIDH; COLECTIVO DE ABOGADOS JOSE
ALVEAR RESTREPO. La contribuciin de ejecutivos de Chiquita en la
comision de crimenes de lesa humanidad en Colombia: Comunicacién bajo
el articulo 15 del Estatuto de Roma de la Corte Penal internacional.
Disponible en: www.verdadabierta.com/especiales-v/2017/chig-
uita/InformeChiquitaBrandsCPLpdf.

también ha sido experimentada en los tribunales penales
internacionales ad hoc por omisiones en los deberes de
supervision y de adoptar medidas razonables para pre-
venir la comisién de crimenes por parte de sus subor-
dinados. El Tribunal Penal Internacional para Ruanda
responsabilizé a Alfred Musema, director de una fabrica
de té, por la participacion de sus empleados en el geno-
cidio de Ruanda.** Los empleados utilizaron vehiculos
de la fabrica y la propiedad para la comisién de actos
ilicitos. En este caso se clarificé la obligacion de los di-
rectores y ejecutivos de adoptar las medidas necesarias
para prevenir que sus subordinados cometan delitos en
el desarrollo de sus actividades, especialmente cuando
operan en zonas de conflicto o de inestabilidad.

A pesar de que existe la posibilidad de responsa-
bilizar penalmente a los directivos y ejecutivos de las
empresas ante una instancia intencional, se trata de una
cuestion dificil de llevar a la practica, especialmente en
casos de empresas de gran tamafio debido a la dificultad
de probar que las decisiones o conductas (acciones u
omisiones) de los directivos y ejecutivos dieron lugar a
la comision de los crimenes. Las complejas estructuras
y cadenas de suministro de las grandes empresas permi-
ten encubrir facilmente a los responsables individuales,
difuminando cualquier conexién entre los hechos co-
metidos y las actuaciones de los directivos y ejecutivos
de las empresas. Por lo tanto, la responsabilidad se suele
trasladar al operario que realiza la accién y no a quie-
nes la ordenan. Estas dificultades ya se vefan reflejadas
en los juicios de Nuremberg, pues en algunos casos fue
dificil probar que el acusado conocfa personalmente las
atrocidades cometidas en el seno de la empresa, por lo
que muchos de los acusados fueron absueltos o conde-
nados a penas leves.”

En definitiva, la responsabilidad penal de los agentes
corporativos no resuelve de manera satisfactoria el pro-
blema de la participacion de las empresas en crimenes
internacionales que constituyen graves violaciones de
los derechos humanos. Esto plantea la necesidad de es-
tablecer métodos alternativos para responsabilizar a las
empresas por la falta de una organizacion y estructura
adecuada para prevenir graves conductas ilegales en el

24 Prosecutor v. Musema, ICTR-96-13-T, Judgment, 16 November
2001, paras. 889-926 and 942-951.

25  FERENCZ, Benjamin B. An International Jurisdiction for
Corporate Atrocities: Observations of a Former Nuremberg War
Crimes Prosecutor. Harvard International Iaw Journal, v. 57, p. 15-19,
2016.
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marco de sus actividades.

En la actualidad, parte de la doctrina asume que una
de las mejores vias para asegurar que los directivos y
ejecutivos de las empresas se impliquen en el respeto de
las normas internacionales es a través de la responsabi-
lidad penal directa de las personas juridicas, ya que aun-
que se logre identificar y sancionar a los responsables,
la empresa podria continuar realizando una conducta
ilicita. Por consiguiente, el enjuiciamiento directo de las
empresas podria crear el elemento disuasorio necesario
mas alld del que supone enjuiciar a los actores individua-
les. En este sentido, se puede considerar la responsabili-
dad de las empresas mediante el modelo de imputacién
basado en el modelo de organizacién que atribuye la
responsabilidad por fallas o defectos en la estructura
organizacional de la persona juridica. Este modelo ya
es empleado en algunas jurisdicciones nacionales como
en Australia.*

Se plantea, por tanto, la posibilidad de enmendar el
Estatuto de Roma*’ o de adoptar un protocolo adicional
para introducir la responsabilidad penal internacional
directa de las personas juridicas dentro de las competen-
cias ratione personae de la CPI, independientemente de la
responsabilidad penal de los individuos que cometieron
la conducta delictiva.”® Autores como CLAPHAM?® y
JAGERS™ presagiaban que tras la primera Conferencia
de Revision del Estatuto de Roma, que se llevo a cabo
en Kampala (Uganda) en 2010, los Estados Parte inclui-
rfan la responsabilidad penal de las personas juridicas
dentro de las competencias de la CPI. Sin embargo, no
se adoptd ninguna disposicion relacionada con el tema,

26 IVORY, Radha; JOHN, Anna. Holding Companies Responsi-
ble? The Criminal Liability of Australian Corporations for Extrater-
ritorial Human Rights Violations. University of New South Wales aw
Journal, v. 40, n. 3, p. 1175-119, 2017.

27  KYRIAKAKIS, Joanna. Corporations before International
Criminal Courts: Implications for the International Criminal Justice
Project. Leiden Journal of International Law, v. 30, n. 1, p. 221-240,
2017. La extension de la competencia de la CPI via enmienda req-
uerird una mayoria de dos tercios en la reunién de la Asamblea de
los Estados Parte o en una Conferencia de Revision (articulo 121 del
Estatuto de Roma).

28  Scheffer, David. Corporate Liability under the Rome Statute.
Harvard International Iaw Journal, v. 57, p. 36-39, 2016.

29 CLAPHAM, Andrew. The Question of Jurisdiction under
International Criminal Lawover Legal Persons: Lessons from the
Rome Conference on an International Criminal Court. En: KAM-
MINGA, Menno T. y ZIA-ZARIFL, Saman (Ed.). Liability of Multi-
national Corporations under International aw. 1.a Haya-Londres-Boston:
Kluwer Law International, 2000. p. 139-195.

30  JAGERS, Nicola. Corporate Fluman Rights Obligations: In Search
of Accountability. Amberes: Intersentia, 2002. p. 220-222.

ni siquiera fue retomada la propuesta de Francia. Por
otra parte, también se propone reformar tinicamente la
Parte VII del Estatuto de Roma para determinar san-
ciones subsidiarias aplicables a las empresas una vez que
sus 6rganos hayan sido declarados responsables de co-

meter un crimen internacional.’

La posibilidad de enmendar el Estatuto de Roma ha
sido planteada por algunas delegaciones y OSC durante
los petiodos de sesiones del GTI, sefialando que el fu-
turo instrumento vinculante sobre empresas y derechos
humanos podria corregir una omision histérica del De-
recho penal internacional.”” La propuesta de ampliacion
de las competencias de la CPI se basa en dos premi-
sas: I) que las empresas se benefician de la comision o
participaciéon en crimenes internacionales y 1I) que la
responsabilidad penal individual, por si sola, ha sido in-
suficiente hasta el dia de hoy para abordar de manera
adecuada una nueva realidad en la que estas entidades
tienen una mayor participacion en distintos ambitos.

Entre los posibles beneficios de la extension de las
competencias de la CPI se encontrarfan: el efecto di-
suasorio necesario para que las empresas lleven a cabo
reformas en sus estructuras y operaciones por la fun-
cién preventiva del Derecho penal, la garantia de una
via legal para hacer efectiva la responsabilidad de las
empresas en caso de inaccion por parte de los tribunales
nacionales competentes y, finalmente, el fortalecimiento
de la capacidad de los Estados para controlar las accio-
nes de los actores corporativos.”

En suma, la falta de consenso sobre el reconoci-
miento de la responsabilidad penal internacional de las
personas juridicas no se debe a una limitante concep-
tual, sino mas bien al resultado de las complejas nego-
ciaciones entre los Estados. Como sefiala BERNAZ,
“|2|n truth, there is no conceptual reason why corporations should
be dmmmune from liability under international criminal law, and

31 WATTAD, Mohammed Said-Alden. Natural Persons, Legal
Entities, and Corporate Criminal Liability under the Rome Statute.
UCLA Journal of International Iaw and Foreign Affairs, v. 20, n. 2, p.
391-424, 2016.

32 Consejo de Derechos Humanos, Informe del segundo periodo de
sesiones del grupo de trabajo intergubernamental de composicion abierta sobre las
empresas Iransnacionales y otras empresas con respecto a los derechos humanos,
A/HRC/34/47 (4 de enero de 2017), parr. 85.

33  KYRIAKAKIS, Joanna. Corporations before International
Criminal Courts: Implications for the International Criminal Justice
Project. Leiden Journal of International Iaw, v. 30, n. 1, p. 221-240,
2017.
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the idea has never been clearly rejected.”* En otras palabras,
la responsabilidad penal de las personas juridicas no es
una nocién que no exista o no pueda ser concebida en el
Derecho internacional, pero se requiere de un consenso
politico para que pueda ser incorporada expresamente
en el régimen juridico internacional.

4. Los AVANCES EN EL DERECHO PENAL
INTERNACIONAL PARA LA RESPONSABILIDAD
PENAL DE LAS EMPRESAS POR LA VULNERACION DE
DERECHOS HUMANOS

Algunos de los avances mas destacables que han te-
nido lugar a nivel internacional favorecen la practica de
poner fin a la impunidad de graves abusos corporativos
a través del Derecho penal internacional. Entre ellos
destacan: a) el Policy Paper de la Oficina del Fiscal de la
CPI sobre Priotizacion y Seleccion de Casos a ser Inves-
tigados, b) las sentencias de los casos New T1” S.A.L. y
Akbbar Beirut §.A.L. del Tribunal Especial para Libano
y ¢) el Protocolo de Malabo sobre las enmiendas al Pro-
tocolo sobre el Estatuto de la Corte Africana de Dere-
chos Humanos y de los Pueblos. El primero de ellos
mantiene el statu guo del Derecho penal internacional,
enfocandose en la responsabilidad penal individual de
los directivos y ejecutivos de las empresas por la comi-
sion o complicidad en crimenes internacionales. Mien-
tras que el segundo y el tercero ponen a prueba las fron-
teras del Derecho penal internacional y avanzan hacia
el reconocimiento de la competencia de los tribunales
internacionales para hacer efectiva la responsabilidad de
las empresas por crimenes internacionales.

4.1.El Policy Paper de la Oficina del Fiscal de la
Corte Penal Internacional sobre Priorizaciéon y
Seleccion de Casos a ser Investigados

En septiembre de 2016, la Oficina del Fiscal de la
CPI publico, con base en el marco legal aplicable y la
jurisprudencia de la Corte, un documento sobre prioti-
zacién y seleccion de casos a ser investigados.” El Po/icy

34  BERNAZ, Nadia. Corporate Criminal Liability under Inter-
national Law. The New TV S.A.L. and Akhbar Beirut S.A.L. Cases
at the Special Tribunal for Lebanon. Journal of International Criminal
Justice, v. 13, n. 2, p. 313-330, 2015.

35  Office of the Prosecutor, Policy Paper on Case Selection and Prior-
itisation (15 September 2016).

Paper de priorizacién presenta un gran potencial para
que se preste mayor atencion a los crimenes cometidos
en el marco de las actividades empresariales.

El Policy Paper de priorizacion atrajo la atencion de
los medios internacionales y de las OSC dado que puso
de manifiesto el compromiso de la Oficina del Fiscal de
prestar especial consideracion a la persecucion de los
crimenes del Estatuto de Roma que se cometan o que
tengan como resultado la destruccién del medio am-
biente, la explotacion ilegal de los recursos naturales o

el despojo ilegal de las tierras.

De acuerdo con lo senalado en el documento, estos
nuevos criterios cumplen con el requisito de gravedad
(escala, caracteristicas, modo de comisién e impacto)
para la seleccion de casos a ser investigados y proce-
sados por el Fiscal, aunque no se lleva a cabo una ex-
tension formal de los crimenes competencia de la CPI,
es decir, la Oficina solo puede atender estos delitos
accesorios indirectamente o, lo que es lo mismo, en la
medida en que concurran elementos contextuales o ma-
teriales de crimenes que sean competencia de la Corte.
No obstante, implica cierto reconocimiento de que es-
tas situaciones de degradacion ambiental son motivo de
preocupacion para la comunidad internacional y que en
ocasiones dan pie a crimenes internacionales.

La importancia del documento no solo recae en que
abre el debate sobre la posible incorporacién de los
atentados graves contra el medio ambiente en entornos
de paz dentro de la competencia ratione materiae de la
CPI,’ sino que genera un cambio en el panorama del
Derecho penal internacional.”” El documento eleva las
expectativas de someter a un mayor escrutinio las acti-
vidades de las empresas que afectan el disfrute de los
derechos humanos. Muchos de los conflictos bélicos
contemporaneos tienen sus raices en la competencia
por la apropiacion de los recursos naturales,™ por tanto,

36  LAMBERT, Caitlin. Environmental Destruction in Ecuador:
Crimes against Humanity under the Rome Statute? Leiden Journal of
International Law, v. 30, n. 3, p. 707-729, 2017.

37  GLOBAL WITNESS PRESS RELEASE. Company Executives
Could Now Be Tried for Land Grabs and Environmental Destruction (15
de septiembre de 2016). Disponible en: www.globalwitness.org/en/
press-releases/company-executives-could-now-be-tried-land-grab-
bing-and-environmentaldestruction-historic-move-international-
ctiminal-court-prosecutor/.

38 VAN DEN HERIK, Larissa; DAM-DE JONG, Daniélla.
Revitalizing the Antique War Crime of Pillage: The Potential and
Pitfalls of Using International Criminal Law to Address Illegal Re-
source Exploitation during Armed Conflict. Criminal Law Forum, v.
22,n. 3, p. 237, 2011.
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dado los beneficios econémicos y financieros en juego,
la destruccién del medio ambiente, la explotacion ile-
gal de los recursos naturales y el despojo ilegal de las
tierras son acciones en las que suelen estar implicadas
las empresas, especialmente las del sector extractivo o

agroindustrial.”

En 2014, se solicit6 a la Oficina del Fiscal la inves-
tigacion de crimenes de lesa humanidad en Camboya
cometidos a rafz del generalizado y sistematico acapara-
miento de tierras llevado a cabo por la élite gobernante
del pais,* incluidos los lideres empresariales. Las petso-
nas que viven de la tierra se oponen al acaparamiento,
convirtiéndose en blancos de asesinatos, detenciones
ilegales, criminalizacion y otros actos inhumanos. A la
luz del Policy Paper, este tipo de situaciones consiguen
una mayor atencion del Fiscal de la CPI, que adquiere
un papel mas activo para hacer frente a los impactos
negativos de las actividades empresatiales sobre los de-

rechos humanos.

En consecuencia, el Policy Paper puede alentar la in-
vestigacion y enjuiciamiento de los directivos y ejecuti-
vos de las empresas que si estain contemplados dentro
de la jurisdiccion de la CPI, lo que supone un impor-
tante avance teniendo en cuenta las limitaciones del Es-
tatuto de Roma para hacer efectiva la responsabilidad
directa de las empresas por la comision o complicidad

en crimenes internacionales.

Asimismo, como en el caso de Camboya o en el de
Chiguita Brands International, el Policy Paperincita a que las
OSC comuniquen de manera estratégica al Fiscal, aun-
que no se produzcan las investigaciones o el enjuicia-
miento, potenciales casos de crimenes internacionales
que se cometan o que tengan como resultado la des-
truccion del medio ambiente, la explotacion ilegal de
los recursos naturales o el despojo ilegal de las tierras a
causa del desarrollo de actividades empresariales.*! Esto
puede atraer la atencién de los medios internacionales
y generar presién sobre las empresas por los posibles
impactos en su imagen y reputacion.

39  BERNAZ, Nadia. An Analysis of the ICC Office of the Pros-
ecutor’s Policy Paper on Case Selection and Prioritization from the
Perspective of Business and Human Rights. Journal of International
Criminal Justice,v. 15, n. 3, p. 527-542, 2017.

40 Global Diligence. Communication under Article 15 of the Rome
Statute of the International Criminal Court (julio de 2002). Disponible
en: https://www.fidh.org/IMG/pdf/executive_summary-2.pdf.

41 FAIRLIE, Megan A. The Hidden Costs of Strategic Com-
munications for the International Criminal Court. Texas International
Law Journal, v. 51, n. 3, p. 281-319, 2016.

4.2, Las sentencias de los casos New TV S.A.L. y
Akhbar Beirut S.A.L. del Tribunal Especial para
Libano

Uno de los avances, modestos pero destacables, en
relacion a la responsabilidad penal internacional de las
empresas tuvo lugar en el Tribunal Especial para el Li-
bano (STL, por sus siglas en inglés), constituido para
enjuiciar a los presuntos responsables de llevar a cabo el
ataque del 14 de febrero de 2005 que mat6 a 22 perso-
nas, incluido el ex primer ministro de Libano, Rafik Ha-
riri, e hirié a muchos otras. Por primera vez, de manera
inesperada, se determiné que un tribunal penal inter-
nacional ad hoc tenfa competencia ratione personae sobre
personas juridicas por delitos contra la administracién
de justicia. A pesar de que se determiné en apelacion la
competencia del STL sobre dos casos contra empresas
por desacato y obstruccion a la justicia, este precedente
constituye un progreso importante en la responsabili-
dad penal internacional de las empresas porque pone de
manifiesto dos cuestiones relevantes:

I) Que las empresas, como cualquier persona fisi-
ca, son susceptibles de responder por sus conductas
ilicitas ante tribunales internacionales. En este sentido,
era cuestion de tiempo que una conducta realizada por
una empresa llamara la atencion de un tribunal inter-
nacional, teniendo en cuenta que hoy en dia es dificil
que pasen desapercibidas en cualquier instancia legal,
especialmente considerando el aumento del numero de
empresas y su implicacién cada vez mayor en diversos
ambitos sociales, politicos, econémicos, etc.

II) Que un reconocimiento expreso de la respon-
sabilidad de las empresas facilita y agiliza los procesos
penales en instancias supranacionales. L.a competencia
del STL se determiné en apelacion, lo que significa que
hubo un examen y analisis previo a la cuestion. Hsta
cuestion puede dilatar los procesos. El reconocimien-
to expreso evita retrasos en el proceso y centraliza la
atencion, los esfuerzos y los recursos en determinar la
responsabilidad de la empresa.

Debido a que la cuestién de los casos no versa so-
bre violaciones de derechos humanos, a continuacion se
analizan brevemente los antecedentes y las cuestiones
mas destacables de las conclusiones del Panel de Ape-
laciones respecto a la responsabilidad de las empresas,
particularmente en el caso contra New TT7 S A.L.

En 2014, el Juez David Baragwanath del STL emitio
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6rdenes contra personas fisicas y empresas de comuni-
cacion. Los cargos se referfan a la publicacion en un pro-
grama de television y en un periddico de los nombres de
los supuestos testigos confidenciales en el proceso ante
el STL. Segun el Juez Baragwanath, la publicacién de
los nombres de los testigos constitufa una injerencia de-
liberada en la administracién de justicia. El Juez Nico-
la Lettieri fue designado para resolver los casos contra
Karma Mohamed Tahsin al-Khayat de _A/XJadeed Ty 1a
empresa mattiz de la emisora New T1” S.A.L.,* y contra
Ibrahim Mohamed Al-Amin de .A/~-A&bbary la empresa
matriz del periédico Akhbar Beirut §.A.L., acusados de
desacato y obstruccion a la justicia de acuerdo a la Re-
gla 60 bis de las Reglas de Procedimiento y Prueba del
Tribunal.*

En julio de 2014, el Juez Lettieri fall6 a favor de la
defensa de New T17 5. A.L. y Karma Khayat, que impug-
naron la competencia del STL debido a que no existia
una base legal en el Estatuto del Tribunal, en las Reglas
de Procedimiento y Prueba o en el Derecho penal inter-
nacional para iniciar un proceso contra una persona ju-
ridica.* El Juez, por tanto, determiné que la Regla 60 bis
se aplicaba solamente a las personas fisicas.” No obs-
tante, en ese mismo afio el Panel de Apelacion revirtio
la decision del Juez Lettieri, determinando que es parte
del interés de la justicia interpretar que la competencia
personal del Tribunal engloba a las personas juridicas de

42 Asunto Ms Karma Mohamed Tahsin Al Khayat and Al Jadeed
(STL-14-05), Tribunal Especial para el Libano, 31 de enero de 2014.
43 Asunto Mr Ibrahim Mohamed Ali Al Amin and Akhbar Beirut
S.A.L. (STL-14-06), Tribunal Especial para el Libano, 31 de enero
de 2014.

44 En el caso contra la empresa Akbbar Beirut S .A.L. se impugnd
la competencia del STL del mismo modo que en el caso contra New
TV S.A.L. A pesar de que el Panel de Apelacion ya habia resuelto
en el caso New T1” §.A.L. que el STL era competente sobre las
personas juridicas en los casos de desacato y obstruccion de la jus-
ticia, el Juez Lettieti rechazé una vez mas el caso debido a la falta
de competencia sobre personas juridicas. De acuerdo con la opin-
i6n del Juez, la decision en New T1” 5.A.L. era un caso unico y no
se apoya en la jurisprudencia internacional, por lo que la decision
del Panel de Apelacion era solo aplicable a ese caso. Asimismo, se
apoy6 en que uno de los jueces del Panel discrep6 por lo que la de-
cisién no fue undnime, y por lo tanto lleva menos autoridad que una
decisién unanime. Véase, Asunto Decision on Motion challenging
jurisdiction Mr Ibrahim Mohamed Ali Al Amin and Akhbar Beirut
S.A.L. (STL-14-06/PT/CJ), Tribunal Especial para el Libano, 6 de
noviembre de 2014.

45 Decision on Motion challenging jurisdiction and on request
for leave to amend order in lieu of an indictment, New TV S.A.L.
and Khayat (STL-14-05/PT/C]), Tribunal Especial para el Libano,
24 de Julio de 2014.

* Pocos meses después

conformidad con la Regla 60 bis.
el Panel de Apelacion resolvié en el mismo sentido en el

caso Akhbar Beirut S.A.L.

Estos casos constituyen un precedente de gran re-
levancia hacia la responsabilidad penal internacional de
las empresas pues, por primera vez, aunque de manera
simbodlica y con un alcance limitado, un tribunal penal
internacional responsabiliz6 a dos empresas, desafian-
do asf el enfoque individualista del Derecho penal in-
ternacional. Hsta decision, sin duda, podria utilizarse
en el futuro para un caso sobre empresas y derechos
humanos. Asimismo, podria servir de referencia en
otras instancias internacionales como prueba de que las
empresas pueden cometer delitos con incidencia en el
ambito internacional y pueden ser procesadas por ello.
Algunos autores, como BERNAZ, esperan que estos
precedentes no queden aislados y que otros tribunales
penales internacionales, incluidos los tribunales nacio-
nales, comiencen a considerar la responsabilidad penal
de las empresas en virtud del Derecho internacional.’

4.3. El Protocolo de Malabo sobre las enmiendas
al Protocolo sobre el Estatuto de la Corte
Africana de Derechos Humanos y de los Pueblos

La Unién Africana adopté en 2014 el Protocolo de
Malabo sobre las enmiendas al Protocolo sobre el Es-
tatuto de la Corte Africana de Derechos Humanos y de
los Pueblos, que entrard en vigor una vez sea ratificado
por 17 Estados miembros de la Unidén Africana (articu-
lo 11). El Protocolo crea una nueva secciéon de Derecho
penal internacional que atribuye a la Corte Africana la
competencia para conocer de casos de ctimenes intet-
nacionales cometidos por empresas operando en Afri-

ca.®

46 Del mismo modo, el Panel de Apelacion, por razones de segu-
ridad juridica y para evitar la fragmentacion de la ley, resolvi6 la im-
pugnacioén de competencia en el caso Agbbar Beirut §.A.1., sefalan-
do que el STL sf era competente para conocer de los casos contra las
personas juridicas por desacato y obstruccion de la justicia. Véase,
Decision on Interlocutory Appeal Concerning Personal Jurisdiction
in Contempt Proceedings, Akhbar Beirut S.A.L. and Ibrahim Mo-
hamed Al-Amin (STL-14-06/PT/AP/AR126.1), Tribunal Especial
para el Libano, 23 de enero de 2015.

47 BERNAZ, Nadia. Corporate Criminal Liability under Inter-
national Law. The New TV S.A.L. and Akhbar Beirut S.A.L. Cases
at the Special Tribunal for Lebanon. Journal of International Criminal
Justice, v. 13, n. 2, p. 313-330, 2015.

48  El articulo 46C sobre responsabilidad penal empresarial del
Protocolo de Malabo se lee de la siguiente manera: “7. For the pur-
pose of this Statute, the Court shall have jurisdiction over legal persons, with
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El Protocolo de Malabo es el primer instrumento es-
tatutario que incorpora la responsabilidad penal directa
de las personas juridicas mediante el modelo de impu-
tacién basado en el modelo de organizaciéon. En lugar
de centrarse en el comportamiento de determinados in-
dividuos en el seno de la empresa, la responsabilidad se
deriva de la implementacion de sus politicas formales e
informales y del conocimiento de la comision del delito
(articulo 46C.2-5).

Esto demuestra que esta a la vanguardia de los mo-
delos de imputaciéon de responsabilidad penal de las
personas juridicas, pues mediante este modelo se busca
incentivar cambios en las practicas y en las politicas de
las empresas. Por otra parte, la responsabilidad penal
de las personas juridicas no excluye la responsabilidad
de las personas fisicas que cometieron o fueron cém-
plices del crimen (articulo 46C.6), lo que evita que los
miembros individuales se escuden en la estructura de las
empresas para evadir su responsabilidad.

Se pueden destacar tres cuestiones relevantes en re-
lacién al Protocolo de Malabo. En primer lugar, si se
adoptaran las enmiendas, se constituirfa el primer tri-
bunal internacional que reconoceria expresamente su
competencia sobre las empresas. En segundo lugar, se
trata de una propuesta que surge de los Estados del Sur
Global para poner fin a la impunidad corporativa. Esto
reafirma el hecho de que las actividades de las empre-
sas tienen un mayor impacto negativo en el Sur Global,
como en el continente africano, donde se documentan
multiples conflictos relacionados con la extraccién de
los recursos naturales por parte de grandes empresas
del sector minero en pafses como Angola, Sierra Leona,
Liberia y la Republica Democritica del Congo (RDC).*

the exception of States. 2. Corporate intention to commit an offence may be
established by proof that it was the policy of the corporation to do the act which
constituted the offence. 3. A policy may be attributed to a corporation where it
provides the most reasonable explanation of the conduct of that corporation.
4. Corporate knowledge of the commission of an offence may be established
by proof that the actual or constructive knowledge of the relevant information
was possessed within the corporation. 5. Knowledge may be possessed within a
corporation even though the relevant information is divided between corporate
personnel. 6. The criminal responsibility of legal persons shall not exclude the
criminal responsibility of natural persons who are perpetrators or accomplices
in the same crimes.” Sobre el Protocolo de Malabo, véase AMNISTIA
INTERNACIONAL. Malabo Protocol: 1.egal and Institutional Impli-
cations of the Merged and Expanded African Court. Londres: Am-
nesty International, 2016.

49  Final Report of the Panel of Experts on the Illegal Exploita-
tion of Natural Resources and Other Forms of Wealth of the Dem-
ocratic Republic of the Congo, ONU §/2002/1146 (16 de octubre
de 2002); Final report of the Monitoring Mechanism on Angola

Esta propuesta supone una respuesta a las demandas de
la sociedad civil para establecer vias legales que creen
un contrapeso a las actuaciones de las empresas trans-
nacionales en los Estados africanos incapaces o indis-
puestos a responsabilizar a las empresas que operan en
sus territorios.

Finalmente, el Protocolo de Malabo no solo con-
cederfa a la Corte Africana competencia sobre los cri-
menes internacionales contemplados en el Estatuto
de Roma, sino también sobre otro tipo de conductas
como corrupciodn, trafico de personas, trafico de dro-
gas, trafico de residuos peligrosos y explotacion ilicita
de recursos naturales, entre otros (articulo 28A.1). Tras
probarse el alcance y la viabilidad del enjuiciamiento de
las empresas en esta instancia internacional, se podria
implementar en la CPI y en otros tribunales penales in-

ternacionales ad hoc.

5. LA RESPONSABILIDAD PENAL DE LAS EMPRESAS
A NIVEL NACIONAL POR LA VULNERACION DE
DERECHOS HUMANOS

A la luz de lo sefialado anteriormente y de los obs-
taculos y limites descritos en el Derecho penal inter-
nacional para hacer efectiva la responsabilidad de las
empresas, en este apartado se examina la viabilidad de
responsabilizar penalmente a las empresas ante los tri-
bunales penales a nivel nacional por las vulneraciones
de derechos humanos cometidas en el marco de sus ac-
tividades.

El vacio juridico del Derecho penal internacional en
relacién a las empresas se ve subsanado parcialmente a
nivel nacional, ya que, como se ha indicado, si bien la
responsabilidad penal de las empresas aun no es acepta-
da universalmente en todas las jurisdicciones, es cierto
que cada vez son mas los Estados que reconocen la res-
ponsabilidad penal de las personas juridicas, como res-
ponsables directos o como cémplices de actos ilicitos.

No obstante, existen diferentes posturas en los or-
denamientos juridicos internos respecto a esta cuestion.
Por ejemplo, de acuerdo con un estudio comparativo

Sanctions, S/AC.31/2000/CRP.1 (21 de diciembre de 2000); Report
of the Panel of Experts appointed pursuant to Security Council
Resolution 1306 (2000), paragraph 19, in relation to Sierra Leone,
S/2000/1195 (20 de diciembre de 2000).

MARQUEZ, Daniel Iglesias. La responsabilidad penal de las empresas por graves violaciones de derechos humanos: practica actual y desafios futuros. Revista de Direito Internacional, Brasilia, v. 15, n.

~ 2,2018 p. 129-149

14



encargado por la Unién Europea (UE) en relacién con
la responsabilidad penal de las personas jutridicas, el 50
por ciento de los Estados miembros de la UE han in-
troducido la responsabilidad penal general en sus siste-
mas juridicos, de los cuales, el 41 por ciento reconoce
la responsabilidad penal de las personas juridicas solo
para delitos especificos. El resto reconoce la responsa-
bilidad administrativa de las empresas por la comisién
de delitos.”

A su vez, un gran nimero de Estados han incorpo-
rado dentro de sus ordenamientos penales los crimenes
internacionales contemplados en el Estatuto de Roma.”!
No solo los Estados Parte del Estatuto de Roma, sino
también algunos que no lo son, como Japén, India o
los Estados Unidos, que han incorporado uno o mas
crimenes dentro de su legislacion nacional.”

Asimismo, los Estados, en cumplimiento con sus
obligaciones y compromisos internacionales, incorpo-
ran y definen sanciones penales en sus ordenamientos
internos derivados de tratados internacionales de dere-
chos humanos y de derecho humanitario, muchos de
los cuales también fomentan la responsabilidad penal
de las empresas a nivel nacional.”® Es decit, algunos
instrumentos internacionales contienen disposiciones
para que los Estados Parte adopten las medidas lega-
les aplicables a las personas juridicas que cometan los
hechos ilicitos en determinados ambitos expuestos a
la delincuencia empresarial. Por ejemplo, el Protoco-
lo facultativo de la Convenciéon sobre los Derechos
del Nifio relativo a la Venta de Nifios, la Prostitucién
Infantil y la utilizacién de Nifios en la Pornografia de
2000 sefiala que los Estados Parte adoptaran, cuando
proceda, las disposiciones que permitan hacer efectiva
la responsabilidad de las personas juridicas, que podra
ser penal, civil o administrativa (articulo 3.4).>* Esta fot-

50  VERMEULEN, Gert; DE BONDT, Wendy; RYCKMAN,
Charlotte. Liability of legal persons for offences in the EU. Amberes: Mak-
lu, 2012. p. 79.

51  RAMASASTRY, Anita; THOMPSON, Robert C. Commerce,
Crime and Conflict 1.egal Remedies for Private Sector Liability for Grave
Breaches of International Law. A Survey of Sixteen Countries New
Security Programme Economic Agendas and Civil Wars. Executive
Summary. Oslo: FAFO, 2006. p. 16-17.

52 DE JONGE, Alice. Transnational corporations and international
law. Accountability in the global business environment. Cheltenham-
Northampton: Edward Elgar, 2001. p. 139.

53  MONGELARD, Eric. Responsabilidad civil de las empresas
por violaciones del derecho internacional humanitario. International
Review of the Red Cross, n. 863, p. 1-30, 2006.

54 Otros instrumentos internacionales que contemplan la respon-

mula discrecional de dejar elegir a los Estados el tipo de
responsabilidad se replica en la mayoria de los tratados.
De hecho, esta disposicion se contempla en el Proyec-
to de articulos sobre crimenes contra la humanidad de
la Comisién de Derecho Internacional que establece la
responsabilidad de las personas juridicas esta sujeta a los
principios juridicos de cada Estado.

Lo anterior indica que en varias jurisdicciones existe
un riesgo latente para las empresas de ser responsables
penalmente por graves violaciones de derechos huma-
nos. En Furopa se registran un nimero considerable,
pero limitado, de procesos penales por violaciones de
derechos humanos cometidas en el marco de las activi-
dades de las empresas en terceros Estados.” La mayotia
de estos casos estan relacionados con un comporta-
miento negligente de las empresas matrices por no pre-
venir dichos abusos. Sin embargo, la practica de respon-
sabilizar directamente a las empresas es limitada, por lo
que en la mayoria de casos que se han llevado por la via
penal se intenta responsabilizar a los directivos o ejecu-
tivos como via alternativa para modificar el comporta-
miento de las empresas.

En Alemania, por ejemplo, se presenté una denun-
cia en la oficina del fiscal de Frankfurt am Main con-
tra dos ejecutivos de la empresa Labmeyer International
GmbH, responsable de la construccion de la represa de
Merowe en el norte de Sudan. Se les acusé de provocar
la inundacién de mas de 30 aldeas, el desplazamiento
de la poblacién y la destrucciéon de sus medios de sub-

5 Asimismo, varias OSC denunciaron en Tiu-

sistencia.
bingen al director de la empresa Danzer Group por su
complicidad en delitos de abusos sexuales, detenciones
ilegales, incendios provocados y graves dafios cometi-

dos por las fuerzas de seguridad congolesas durante un

sabilidad penal de las personas son: la Convenciéon Internacional
sobre la Represion y el Castigo del Crimen de Apartheid, de 30 de
noviembre de 1973 (articulo 2.f); el Convenio Internacional para la
Represion de la Financiacion del Terrorismo, de 9 de diciembre de
1999 (articulo 5); y, la Convencién de las Naciones Unidas contra
la Delincuencia Organizada Transnacional, de 15 de noviembre de
2000 (articulo 10).

55  ENNEKING, Liesbeth et al. Zorgplichten van nederlandse onderne-
mingen ingake internationaal maatschappeligk verantwoord ondernemen. Fen
rechtsvergelijkend en empirisch onderzoek naar de stand van het
Nederlandse recht in het licht van de UN Guiding Principles. Am-
sterdam: WODC, 2015.

56  ECCHR. Reckless development: forced displacement due to Lah-
meyer dam construction (mayo, 2016). Disponible en: www.ecchr.
eu/en/our_work/business-and-human-rights /lahmeyer-case.html.
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ataque a la poblacién de Bongulu.”” En los Paises Bajos
han tenido lugar los conocidos casos contra los empre-
sarios holandeses, Guus Kouwenhoven y Frans van An-
raat, que fueron condenados por facilitar la comision de
crimenes internacionales al exportar armas y productos
quimicos a Liberia e Iraq, respectivamente.”

Si bien los casos anteriores son importantes en el
ambito de empresas y derechos humanos, su contenido
es escaso en relacion a la responsabilidad de las empre-
sas per se como personas juridicas. No obstante, existen
otros casos que constituyen un referente importante
que apuntan en la direccién correcta para fomentar el
uso de la via penal como un mecanismo judicial para
hacer efectiva la responsabilidad de las empresas por la
comisién o complicidad en graves violaciones de dere-
chos humanos. Especialmente, representan una eviden-
cia de que algunos conceptos del derecho interno de
los Estados se pueden trasladar de manera cautelosa al
ambito internacional para hacer frente a la impunidad

corporativa.

Por ejemplo, en Suiza, en 2013, se abrié una inves-
tigacion penal en contra de la empresa minera Argor-
-Heraens $A, acusada de blanqueo de capitales y pillaje
de oro saqueado por un grupo armado (“Front nationa-
liste et intégrationniste”) del noreste de la RDC. Los be-
neficios obtenidos de la venta de oro por los grupos
armados sirven para financiar sus operaciones y para la
compra de armas. Se alegaba la responsabilidad penal de
la empresa por un delito contemplado en la legislacion
suiza que se deriva de los instrumentos internacionales
aplicables a los conflictos armados no internacionales.”

En el mismo afio, en los Paises Bajos, la empre-
sa Lima Holding B.1”. fue acusada por varias OSC de
complicidad en violaciones del Derecho internacional
humanitario cometidas en los territorios palestinos
ocupados por Israel, mediante el suministro de graas y

57  GLOBAL WITNESS. Criminal Complaint against Senior Manager
of Danzer Accountability for Human Rights Violations in the Democratic Re-
public of Congo. Disponible en: www.globalwitness.org/en/archive/
criminal-complaint-accuses-senior-manager-danzer-group-respon-
sibility-over-human-rights/.

58  Public Prosecutor v. Guus Kouwenhoven, Tribunal Supremo
de los Paises Bajos [ECLI:NL:HR:2010:BK8132], 20 de abril 2010;
Public Prosecutor v. van Anraat, Tribunal de Distrito de L.a Haya
[LJN AU8685], 23 de diciembre de 2005.

59  BUSINESS & HUMAN RIGHTS RESOURCE CENTRE.
Argor-Heraeus investigation (re Dem. Rep. of Congo). Disponible en:
https://business-humanrights.org/en/argor-heracus-investigation-
re-dem-rep-of-congo.

otros servicios para la construccion del muro. En 2017,
se presentd una denuncia penal ante el fiscal holandés
en contra del banco Rabobank por el blanqued de las
ganancias de los carteles de droga mexicanos y por fa-
cilitar la comisién de crimenes de lesa humanidad y la
tortura de civiles mexicanos a manos de estos carteles.”

En Francia, las empresas Amesys™ y Qosmos®™ estan
bajo investigacion por suministrar respectivamente
equipos de vigilancia al gobierno de Libia y Siria, que
fueron utilizados para llevar a cabo detenciones arbi-
trarias, torturas y tratos inhumanos y degradantes a
los opositores de dichos gobiernos. En 2016, antiguos
empleados de la cementera [afarge junto con organiza-
ciones de la sociedad civil interpusieron una denuncia
penal contra la empresa por la complicidad de crimenes
de guerra y de lesa humanidad cometidas a través de las
actividades de su filial en Siria entre 2013 y 2014. Segtin
las organizaciones de la sociedad civil, la empresa paga-
ba a grupos armados en Siria, incluido al Estado Islami-
co (ISIS), para proteger sus actividades, violando as{ las
sanciones impuestas por organismos internacionales y
contribuyendo financieramente al conflicto armado en
la region. En 2018, meses después de que los directivos
de la empresa estuvieran bajo investigacién formal por
el financiamiento del terrorismo, la empresa Lafarge fue
imputada por los jueces de instruccion por complicidad
en crimenes de lesa humanidad, financiamiento de una
empresa terrorista y por poner en peligro la vida de las
personas. Ademas, se le ordené un depodsito de seguri-
dad antes del juicio.”®

En vista de los casos referidos en este apartado, se
puede afirmar que la via penal a nivel nacional presen-
ta importantes posibilidades para responsabilizar a las

60  D’OLIVEIRA, Prakken. Aangifle tegen Rabobank Groep vanwege
witwassen van winsten van Mexicaanse drugskartels. Disponible en: http://
www.prakkendoliveira.nl/nl/nieuws/aangifte-tegen-rabobank-
groep-vanwege-witwassen-van-winsten-van-mexicaanse-drugskar-
tels/.

61 SHERPA. 2006 Annual Report (2 de mayo de 2007). Disponible
en:  www.asso-sherpa.org/wp-content/uploads/2013/09/Annual-
report-20006.pdf.

62  BUSINESS & HUMAN RIGHTS RESOURCE CENTRE.
Qosmos investigation (re Syria). Disponible en: https://business-hu-
manrights.org/en/qosmos-investigation-re-syria.

63 ECCHR. French Judiciary indicts former directors of Lafarge in Syria
case. Disponible en: www.ecchr.cu/en/business-and-human-rights/
lafarge-syria.html; ECHHR. Landmark Decision: Company Lafarge
Indicted - Complicity in Crimes Against Humanity Included. Dis-
ponible en: https://www.ecchr.eu/fileadmin/Pressemitteilungen_
englisch/PR_Lafarge_Syria_Indictment_CrimesHumanity_Sher-
pa_ECCHR_20180628.pdf.
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empresas, o bien a sus directivos y ejecutivos, por la co-
misioén o complicidad en graves violaciones de derechos
humanos. No obstante, la investigacion y enjuiciamien-
to penal de estos casos estan ligados a una serie de obs-
taculos practicos, legales e incluso politicos que reducen
el potencial de esta via, entre ellos: a) la competencia
internacional en materia penal, b) el inicio de la investi-
gacion y del proceso penal y ¢) la falta de cooperacion
judicial en la investigacion, que se analizan con mayor

detalle a continuacién.

5.1. La competencia internacional en materia
penal

Las empresas transnacionales realizan sus activida-
des en varios paises, lo que equivale a una pluralidad
de escenarios donde pueden cometer actos ilicitos. Por
tanto, las cuestiones competenciales también juegan un
papel importante en la investigacién y enjuiciamiento
penal de las empresas ya que, por lo general, se trata
de casos de caracter extraterritorial que se cometen en
el marco de sus operaciones globales o de sus cadenas
de suministro. Asf surge la cuestién de qué tribunal es
competente cuando se sospecha o se denuncia que un
directivo o una empresa registrada o domiciliada en una
jurisdiccion (homse State) comete o contribuye a la comi-
sién de un delito en otra (host State).

La jurisdiccién penal tiene primordialmente un ca-
racter territorial y, por tanto, se suele ejercer sobre los
hechos y empresas locales donde tuvieron lugar los ac-
tos delictivos (bost State). Esto, junto con las doctrinas
de personalidad juridica separada y de responsabilidad
limitada de las entidades que conforman un grupo cor-
porativo, escudan a las empresas matrices domiciliadas
en los home States de cualquier riesgo de responsabilidad
asociado a sus actividades globales.

No obstante, casi todos los Estados de conformi-
dad a los principios reconocidos por el Derecho in-
ternacional ejercen y reconocen de forma unilateral la
jurisdiccion penal extraterritorial para el enjuiciamiento
y sancién de los delitos mas graves cometidos mas alla
de sus fronteras nacionales. En este sentido, la Corte
Internacional de Justicia en el caso Lotus sefiald que “in
all systems of law the principle of the territorial character of
criminal law is fundamental, it is equally true that all or nearly
all these systems of law extend their action to offences committed
outside the territory of the State which adopts them, and they do

$0 in ways which vary from State to State””**

Por lo general, para investigar y enjuiciar los delitos
con elementos de extranjerfa sin afectar la soberania y
los intereses legitimos de otros Estados se basan en los
principios de territorialidad, de personalidad y de juris-
diccion universal.®® La mayoria de los casos de empresas
y derechos humanos llevados por la via penal se basan
en el principio de personalidad ya que la responsabi-
lidad penal de los nacionales de un Estado por actos
cometidos en terceros Estados no plantea, en principio,
problemas competenciales. Por ejemplo, el caso de Lima
Holding B.1. y los de Awmesys y Qosmos se apoyaron en
dicho principio ya que las empresas estaban constituidas
en la jurisdiccion de los Estados, respectivamente.

Por su parte, el principio de territorialidad también
permite a los tribunales penales de un Estado conocer
los actos delictivos en terceros Estados cuando una em-
presa no adopta las medidas necesarias para prevenir
los delitos o, en su defecto, participa mediante 6rdenes,
ejerciendo una influencia o facilitando la comision. Sin
embargo, la jurisdiccién universal no presenta las mis-
mas oportunidades a pesar de que no requiere vinculos
territoriales o nacionales, ya que solo se activa con un
numero limitado de crimenes contemplados en el Dere-
cho internacional y, por lo general, requiere la presencia
del acusado dentro de la jurisdiccion del Estado.

5.2, El inicio de la investigacion y del proceso
penal

A pesar de que los tribunales puedan ser competen-
tes para conocer de actos delictivos en terceros Estados,
pocas veces comienzan las acciones legales necesarias
para investigar o enjuiciar a sus empresas o a sus filiales
por delitos cometidos en el extranjero, incluso si su or-
denamiento juridico cuenta con los recursos y las bases
legales para ejercer la jurisdiccion penal extraterritorial
o se tienen los conocimientos y las pruebas necesatias.*

64  Sentencia del Caso Lotus Francia v. Turquia [CPJI, serie A,
nam. 10], Corte Internacional de Justicia, 7 de septiembre de 1927,
parr. 50.

65  ZERK, Jennifer A. Towards a fairer and more effective system of
domestic law remedies. A report prepared for the Office of the UN
High Commissioner for Human Rights. Disponible en: http://www.
ohchr.org/Documents/Issues/Business/DomesticLawRemedies/
StudyDomesticel.awRemedies.pdf. p. 42-43.

66  SKINNER, Gwynne; MCCORQUODALE, Robert; DE
SCHUTTER, Olivier. The Third Pillar. Access to Judicial Remedies
for Human Rights Violations by Transnational Business. Bruselas-
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Los tribunales penales han demostrado ser extrema-
damente selectivos en los casos que se abren a proceso.
Asi, en la mayoria de las jurisdicciones existe una autori-
dad judicial con la facultad discrecional u obligatoria de
ejercer la accion publica en todos los procesos penales no
reservados a denuncias privadas. En algunas ocasiones las
decisiones de estas autoridades son inapelables. En otros
casos también los afectados pueden interponer querellas,
sin embargo, le corresponde a la autoridad competente
decidir si se abre una investigacién o el proceso.

Las razones mas comunes por las que no suele abrir-
se la investigacion y el proceso se deben a la prioridad
que un tribunal le da a los casos con hechos o victimas
que se encuentran en un tercer Estado en relacion a las
situaciones que tienen lugar dentro de su jurisdiccion
territorial. Es razonable (de cierto modo) que la priori-
dad recaiga en los casos dentro de su competencia terri-
torial por el acceso directo a las victimas y a la evidencia
para obtener una posible condena. Por el contrario, los
casos extraterritoriales, sin tener la certeza de ejecutar
una posible sentencia, requieren de conocimientos es-
pecializados y recursos adicionales para llevar a cabo la
investigacion o el proceso. Por tanto, los Estados no
suelen priorizar los delitos corporativos que tienen lugar
en terceros Estados ya que las empresas implicadas se
ubican en multiples jurisdicciones y, por tanto, las in-
vestigaciones para determinar la responsabilidad de una
empresa por delitos cometidos en el extranjero pueden
parecer particularmente desalentadoras.

Por otra parte, los casos contra las empresas a menu-
do atraen presiones externas que limitan las actuaciones
de los 6rganos judiciales por los costes politicos y eco-
némicos, es decir, por los posibles conflictos de intere-
ses, lo que puede crear interferencias politicas que lleven
a que la autoridad competente decida no dar inicio a
la investigacién o al proceso penal por motivos politi-
cos en lugar de razones de justicia. A pesar del caracter
independiente de las autoridades judiciales, existe una
gran presion externa del poder ejecutivo cuando estan
en juego intereses politicos y econémicos, lo que afecta
la decision de ejercer o no la accién penal o, luego de
ejercitarla, no mantenerla. Esto se debe a los efectos ne-
gativos en las relaciones existentes con el sector privado
o, incluso, entre el Estado en el que se han cometido los
delitos y el Estado que pretende ejercer su jurisdiccién
penal extraterritorial.

Londres: ICAR-CORE-ECC]J, 2013. p. 32-33.

En el caso de Lima Holding B.1. el fiscal holandés se
negd a seguir el caso argumentando que la contribucién
de la empresa en la construcciéon del muro fue menor
y que la complejidad del caso requerfa una importante
cantidad de recursos para llevar a cabo la investigacion.
En la misma linea, el caso contra la empresa Argor-He-
raens en Suiza se cerré en 2015 por falta de acceso a las

pruebas.

5.3.La cooperacion y la asistencia judicial en la
investigacion

Dada la complejidad y el cardcter extraterritorial de
los casos, se requiere que los Estados empleen recursos
humanos y econémicos para acceder a las victimas, a
los testigos y a las evidencias que prueben los elementos
constitutivos del delito. En este sentido, algunas juris-
dicciones como Alemania, Bélgica, Dinamarca, Norue-
ga, los Pafses Bajos, el Reino Unido y Suecia cuentan
con unidades especiales dedicadas a la investigacion de
crimenes de guerra, de lesa humanidad y crimenes inter-
nacionales, incluyendo los cometidos en el extranjero.”’

El Grupo de Trabajo de las Naciones Unidas sobre
empresas y derechos humanos ha recomendado la crea-
cion de unidades especializadas en la investigacion y el
enjuiciamiento que cuenten con expertos en las causas
transfronterizas de empresas y derechos humanos. Si ya
existen unidades dedicadas a los crimenes de guerra o
de otro tipo, los Estados deben alentar a que estas tam-
bién aborden las causas de derechos humanos relacio-
nadas con actividades empresariales y las causas en las
que intervengan infractores individuales. De hecho, la
Dependencia Especializada en Crimenes Internaciona-
les de los Paises Bajos se hizo cargo del caso van Anraat
y recabo pruebas procedentes de diversos paises, entre
otros, Bélgica y los Estados Unidos.*® Asimismo, la Uni-
dad Especializada en Ctimenes de Guerra y Crimenes
de Lesa Humanidad del Tribunal de Grande Instance de Pa-

67  ZERK, Jennifer A. Towards a fairer and more effective system of
domestic law remedies. A report prepared for the Office of the UN
High Commissioner for Human Rights. Disponible en: http://www.
ohchr.org/Documents/Issues/Business/DomesticLawRemedies/
StudyDomesticel.awRemedies.pdf.

68  Consejo de Derechos Humanos, Mejores practicas y forma de
aumentar la eficacia de la cooperacion transfronteriza entre los Esta-
dos en lo que respecta a la aplicacion de la legislacion en la cuestion
de las empresas y los derechos humanos: Estudio del Grupo de
Trabajo sobre la cuestién de los derechos humanos y las empre-
sas transnacionales y otras empresas, A/HRC/35/33 (25 de abtil de
2017), part. 24y 94.
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rfs estd a cargo de las investigaciones en los casos contra
las empresas Awmesys, Qosmos y Lafarge.

En los casos que tratan delitos cometidos en el seno
de grupos corporativos, no solo se requiere de unidades
especializadas o recursos necesarios para investigar este
tipo de ilicitos extraterritoriales, sino que es imprescin-
dible la cooperacion y la asistencia judicial entre los Es-
tados, especialmente para que las autoridades del homze
State tengan acceso a la informacion y a las evidencias
localizadas en el host State. La investigacion en los casos
de empresas y derechos humanos, por tanto, debe supe-
rar las diferencias culturales, las distancias geograficas y
temporales y las circunstancias sociales en el lugar de los
hechos para reunir las evidencias suficientes para llevar
a juicio a la presunta empresa responsable.®’

Por consiguiente, se requiere del permiso de otros
HEstados para realizar las diligencias judiciales del proce-
so penal (notificacion, una diligencia de prueba, un acto
juridico o una medida cautelar). Es decir, las autoridades
encargadas de la investigacion no pueden realizarla en
un tercer Estado sin la autorizacion o el consentimiento
de sus homologos pues se considerarfa una violacion de
la integridad territorial y a su soberania. No obstante, la
cooperacion y asistencia judicial no siempre garantizan
de manera agil y eficiente las diligencias judiciales del
proceso penal, ya que las autoridades locales del lugar
donde se cometieron los actos ilicitos no siempre estan
dispuestas a cooperar, a pesar de haber un tratado de
cooperacion vigente. En el caso de Lima Holding B.17. el
fiscal holandés observé también que, en términos prac-
ticos, serfa dificil seguir adelante con el caso debido a la
posible falta de cooperacion de las autoridades israelies

en la cuestién en concreto.

En el ambito de la cooperacion y la asistencia judicial
reciproca entre Estados, existen varios instrumentos de
alcance regional e internacional, que constituyen, en el
mejor de los casos, un sistema irregular de normas que
hasta ahora no han permitido la cooperacién eficiente

69  Elinforme del ACNUDH sobre el acceso a los recursos judi-
ciales contiene una serie de recomendaciones (objetivos 9-10) para
mejorar la cooperacion judicial entre Estados para garantizar el ac-
ceso a la justicia a las victimas de abusos de derechos humanos por
empresas. Los objetivos de estas recomendaciones son facilitar y
agilizar la deteccion, investigacion, persecucion y la represion para
este tipo de casos especificos. Véase, Mejorar la rendicion de cuentas
y el acceso a las reparaciones para las victimas de violaciones de los
derechos humanos relacionadas con actividades empresariales, 10 de

mayo de 2016, Doc. ONU. A/HRC/32/19.

en todos los ambitos.”” En las sesiones del GTT se resal-
to que la cooperacion entre los HEstados y los 6rganos
judiciales era fundamental ya que con frecuencia el home
State y el host State no cooperan en las investigaciones ni
el reconocimiento mutuo de las sentencias de los tribu-

nales nacionales.

Asi, el instrumento vinculante se presta como una
herramienta para fortalecer y mejorar la cooperacion en
los casos extraterritoriales, por lo que se ha sugerido
que se reafirmen las obligaciones de los Estados de con-
certar acuerdos bilaterales y multilaterales para facilitar
las solicitudes de asistencia letrada y la realizacién de
investigaciones transfronterizas; el establecimiento de
mecanismos de intercambio de informacién; vy, final-
mente, llevar a cabo actividades adecuadas de capacita-
ci6n, informacioén y apoyo en materia de cumplimiento

de la ley.”

6. CONCLUSIONES

El Derecho penal y la justicia penal se constituyen
como una de las vias judiciales para hacer efectiva la res-
ponsabilidad de las empresas por graves violaciones de
derechos humanos. Este mecanismo judicial se alinea a
los objetivos del primer y tercer pilar de los Principios
Rectores, por lo que merece un espacio en los Planes de
Accién Nacional sobre empresas y derechos humanos
como un mecanismo a ser reforzado para garantizar a
las victimas de abusos corporativos el acceso a la justicia.

Los casos llevados por la via penal no solo alertan
a las empresas de que sus acciones estin sujetas a un
mayor escrutinio, sino que también proporcionan for-
mas innovadoras de garantizar justicia a las victimas de
abusos corporativos. En algunas jurisdicciones de De-
recho continental, las victimas incluso pueden obtener
una indemnizacion civil del proceso penal. Asimismo, a
diferencia de la via civil y de la administrativa, la respon-
sabilidad penal implica una mayor condena moral.

A pesar del potencial del Derecho penal como me-

70 ICJ. Proposals for Elements of a Iegally Binding Instrument on Trans-
national Corporations and Other Business Enterprises. Ginebra: 1CJ, 2016.
p. 32.

71 Consejo de Derechos Humanos, Informe del segundo perio-
do de sesiones del grupo de trabajo intergubernamental de com-
posicion abierta sobre las empresas transnacionales y otras empresas
con respecto a los derechos humanos, A/HRC/34/47 (4 de enero
de 2017), parr. 110.
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canismo para garantizar justicia a los afectados, son (re-
lativamente) pocos los casos de empresas y derechos
humanos que se han llevado a través de esta via. Aun
existen diversos obstaculos tanto doctrinales como pro-
cesales, politicos y practicos que merecen especial aten-
ci6én para explotar el potencial de esta via judicial.

La inclusion de las personas legales dentro de la
competencia de la CPI es un tema pendiente en la agen-
da internacional. Los avances descritos en el presente
articulo en el Derecho penal internacional no solo re-
presentan un avance en la direccién correcta para hacer
frente a la impunidad de los graves abusos cometidos en
el marco de las actividades de las empresas, sino que son
una muestra de la falta de voluntad politica de los Esta-
dos para reconocer la responsabilidad penal internacio-
nal de las personas juridicas. La experiencia de los Es-
tados respecto a esta cuestion sirve de base para seguir
avanzando cautelosamente en la busqueda de modelos
contemporaneos de imputacion y de sanciones adecua-
das para las empresas que permitan frenar la generaliza-
cion de una cultura corporativa que alienta a la violacién
de derechos humanos. Asimismo, el reconocimiento de
la responsabilidad internacional penal de las empresas
supone un esfuerzo para paliar los efectos socioeconé-
micos que se generan desproporcionalmente en el Sur
Global a raiz del actual modelo econémico global.

A nivel nacional, dado que muchos Estados han su-
perado los obstaculos doctrinales de conformidad con
los principios de sus ordenamientos internos, la practica
de recurrir a la via penal para hacer efectiva la respon-
sabilidad de las empresas por violaciones de derechos
humanos o, en su defecto, a los directivos o ejecutivos
de las mismas, se consolida cada vez mas. Sin embat-
go, en esta practica surgen obstaculos relacionados con
cuestiones competenciales, procesales y sobre la res-
ponsabilidad penal de las empresas matrices por delitos
cometidos por filiales o socios comerciales en terceros
Estados.

Entre los objetivos del tratado internacional sobre
empresas y derechos humanos se encuentran mejorar
y reforzar los mecanismos de responsabilidad de las
empresas. En este sentido, se presenta como una opos-
tunidad para dar un mayor impulso de la responsabili-
dad penal de las empresas por violaciones de derechos
humanos, tanto a nivel internacional como nacional. El
futuro tratado internacional no solo se constituye como
una oportunidad para subsanar los errores del pasado

respecto a la responsabilidad penal internacional de las
empresas, sino también para estructurar el Derecho pe-
nal de los Estados hacia una posicién minima respecto
a esta cuestiéon. El tratado deberfa definir los posibles
actos y omisiones atribuibles a las empresas por la co-
misién o contribucion a violaciones graves de derechos
humanos, asi como las sanciones a las que estarfan su-
jetas. Asimismo, con base en la expetiencia, podria de-
finir medidas para reducir los obstaculos que implica la
practica de enjuiciar penalmente a las empresas a nivel
nacional por actos ilicitos cometidos en sus operaciones

globales.
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ABSTRACT

Multinational Corporations are present in virtually every corner of the
wortld, generating not only economic growth but foremost human rights
abuses linked to environmental degradation. In view of this, the United
Nations Human Rights Council mandated an intergovernmental working
group to draft a binding instrument on business and human rights, poten-
tially drawing obligations for private commercial entities with a transnational
character. In that context, an analysis of the on-going negotiations will be
conducted to identify and discuss the environmental law dimensions em-
bedded therein. A dialogue between the content of the fravaux préparatoires
of the treaty’s drafting process - including the official reports of the three
sessions and other relevant documents - and the evolution of international
corporate environmental accountability, will yield some possible pathways
for environmental protection linked to human rights. Furthermore, special
importance will be given to discussions with respect to the obligations of
corporations and its implications for the protection of the environment.
Some findings will show that the current state of negotiations falls short in
reflecting environmental dimensions from a legal perspective, although the
tools that might be developed in the process could be moulded as to inte-
grate them in forthcoming negotiations.

Keywords: International environmental law. Business and human rights.
Binding treaty. Environmental rights. International human rights law.

Resumo

As corporagdes multinacionais estdo presentes em praticamente todos
os cantos do mundo, gerando nio sé o crescimento econdémico, mas prin-
cipalmente os abusos dos direitos humanos ligados a degradagao ambiental.
Em vista disso, o Conselho de Direitos Humanos das Nacoes Unidas deter-
minou que um grupo de trabalho intergovernamental redigisse um instru-
mento vinculante sobre as empresas e os direitos humanos, potencialmente
estabelecendo obrigaces para entidades comerciais privadas com cariter
transnacional. Nesse contexto, uma analise das negociagdes em andamento



sera conduzida para identificar e discutir as dimensoes
do direito ambiental nele incorporado. Um didlogo en-
tre o conteudo dos travaux préparatoires do processo
de elaboracao do tratado - incluindo os relatérios ofi-
ciais das trés sessOes e outros documentos relevantes - e
a evolugao da responsabilidade ambiental corporativa
internacional, trard alguns caminhos possiveis para a
protecdo ambiental ligada aos direitos humanos. Além
disso, especial importancia sera dada as discussoes so-
bre as obrigacoes das empresas e suas implicagdes para
a protecio do meio ambiente. Algumas descobertas
mostrardo que o estado atual das negocia¢oes ¢é insu-
ficiente para refletir as dimensdes ambientais do ponto
de vista juridico, embora as ferramentas que possam
ser desenvolvidas no processo possam ser moldadas de
modo a integra-las nas proximas negociagoes.

Palavras-chave: Direito ambiental internacional. Em-
presas e direitos humanos. Tratado vinculante. Direitos
ambientais. Direito internacional dos direitos humanos.

1. INTRODUCTION

Globalization has contributed to the proliferation
of manifold markets around the world, giving rise to
numerous Multinational Corporations (MNCs),' whose
operations transcend regulatory frameworks and juris-
dictions of any given state,” concurrently moulding the
values to which our society adheres.” MNCs accrued
larger revenues than the figures shown in the top eco-
nomies” GDPs,* suggesting an important extent of in-
fluence in the design and implementation of internatio-

1 UNITED NATIONS. Commentary on the norms on the responsibili-
ties of transnational corporations and other business enterprises with regard to
buman rights. UN Doc E/CN4/Sub2/2003/38/Rev2, 2003., pata.
20. For the purposes of this document, the term MNC corresponds
to that of Transnational Corporations (TNCs), generically defined
in the Norms as ‘an economic entity operating in more than one
country or a cluster of economic entities operating in two or more
countries - whatever their legal form’.

2 MCBETH, Adam. Human rights in economic globalisation. In:
JOSEPH, Sarah; MCBETH, Adam (Ed.). Research handbook on inter-
national human rights law. Edward Elgar, 2010. p. 139-141.

3 WETTSTEIN, Florian. Multinational corporations and global justice:
human rights obligations of a quasi-governmental institution. Stan-
ford Business Books, 2009. p. 167.

4 TRIVETT, Vincent et al. 25 US mega corporations: where they
rank if they were conntries. Available in: Business Insider at: <http://
www.businessinsider.com/25-corporations-bigger-tan-coun-
tries-2011-6>.

nal norms.’

Moreover, while it is unmistakable that MNCs have
stimulated global economic growth, the negative im-
pacts on human rights and the environment generated
directly or indirectly by them should not be overlooked,
especially in a context where their operations are being
outsourced to developing countries, giving rise to a
‘disproportionate impact of lawful pollution’ linked
to their ‘operational policies, decisions, practices and
production activities’,’ being carried out in practically
de-regularized jurisdictions. A quotidian dramatic reali-
ty particulatly for local communities highly dependent
upon natural resources.’

Corporate Social Responsibility (CSR), a concept
coined in the 50s, intends to contribute to the ‘well-
-being and progress of individuals and society™. Howe-
ver, it has not fully embraced a human rights perspec-
tive.” This has led human rights victims to find ways
to hold MNCs liable in host" countries’ jurisdictions;
disentangling sophisticated contracts between pa-
rent companies with multiple suppliers in de-localized

! and attempting to lift corporate veils'

jurisdictions,’'
to prevent impunity of MNCs domiciled in their home

countties.

These legal challenges are the consequence of a va-
cuum in international law, mainly due to few eviden-

5  WETTSTEIN, Florian. Multinational corporations and global justice:
human rights obligations of a quasi-governmental institution. Stan-
ford Business Books, 2009. p.168.

6 SCHWARTZ, Priscilla. Corporate activities and environmental
justice: perspectives on Sierra Leone’s mining. In: EBBESSON, Jo-
nas; OKOWA, Phoebe (Ed.). Environmental law and justice in context.
Cambridge University Press, 2009. p. 432.

7 K. ANTON, Donald; SHELTON, Dinah. Environmental protec-
tion and buman rights. Cambridge University Press, 2011. p. 132.

8  RAMASASTRY, Anita. Corporate social responsibility versus
business and human rights: bridging the gap between responsibility
and accountability. Journal of Human Rights, v. 14, n. 2, p. 237-259,
jun. 2015.

9  RAMASASTRY, Anita. Corporate social responsibility versus
business and human rights: bridging the gap between responsibility
and accountability. Journal of Human Rights, v. 14, n. 2, p. 237-259,
jun. 2015.

10 All along this text, ‘home country’ will be defined as the ter-
ritory or jurisdiction where the parent company is registered or
incorporated, whereas ‘host country’ is where the company, or a
subsidiary, operates outside the jurisdiction or territory of its home
counttry.

11 MORGERA, Elisa. Multinational corporations and interna-
tional environmental law. In: ALAM, Shawkat et al. (Ed.). Routledge
handbook of international environmental law. Routledge, 2015. p. 190.

12 MORGERA, Elisa. Corporate acconntability in international environ-
mental law. United Kingdom: Oxford University Press, 2009. p. 28.
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ce of ‘direct liability of corporations when [breaching]

13 or internatio-

obligations with regard to human rights
nal environmental law (IEL)," ratifying that said duties

are consigned exclusively upon states.

In view of this, the first attempt to regulate MNCs
through international legislation in a universal and more
stringent fashion was first initiated in the 70s by the
United Nations Economic and Social Council, which
created a UN Commission on Transnational Corpora-
tions in order to draft a Code of Conduct for Transna-
tional Corporations (UNCCTC);" an attempt that was
stalled by negotiations collapse in 1992," partially due
to the widespread perception that the paradigm sur-
rounding regulation might encumbering businesses’ de-
velopment. Subsequently, ‘partnership approaches’ and
soft-law guidelines'” gave rise to some voluntary initiati-
ves endorsed by intergovernmental organizations, such
as the UN Global Compact (GC) in 2000, an initiative
still in progress aiming to implement ten universal sus-
tainability principles that derive from main international
human rights instruments, with more than 10,000 com-
panies as participants.'®

In 1997, the UN Sub-Commission on the Promo-
tion and Protection of Human Rights prepared the
‘Norms on the Responsibilities of Transnational Cor-
porations and Other Business Enterprises with Regard
to Human Rights’ (the Norms),"” an initiative focused in
human rights and environmental direct responsibilities

13 KHAN, Wasima. Corporate power and the protection of hu-
man rights in equilibrium. Security and Human Rights, v. 24, n. 1, p.
29-42,2013.

14 BIRNIE, Patricia; BOYLE, Alan; REDGWELL, Catherine.
International law and the environment. 3. ed. United Kingdom: Oxford
University Press, 2009. p. 328.

15 BUHMANN, Karin. The development of the “UN frame-
work”: a pragmatic process towards a pragmatic output. In: MARES,
Radu (Ed.). The UN guiding principles on business and human rights: foun-
dations and implementation. Martinus Nijhoff, 2012. p. 87.

16 MORGERA, Elisa. Multinational corporations and interna-
tional environmental law. In: ALAM, Shawkat et al. (Ed.). Routledge
handbook of international environmental law. Routledge, 2015. p. 193.

17 MORGERA, Elisa. The UN and corporate environmental re-
sponsibility: between international regulation and partnerships. Re-
view of European Community and International Environmental Law, v. 15,
n. 1, p. 93-109, 2006.

18 WEISSBRODT, David. Human rights standards concerning
transnational corporations and other business entities. Minnesota
Journal of International Law, v. 23, n. 2, p. 135-171, 2014.

19 LOPEZ, Carlos. The “ruggie process”: from legal obligations
to corporate social responsibility? In: DEVA, Surya; BILCHITZ,
David (Ed.). Human rights obligations of business. Cambridge University
Press, 2013. p. 62.

for companies, differing in that aspect with the GC.*
However, its anti-hortatory content subtracted political
recognition,” leading to a decline of endorsement by
the former UN Commission on Human Rights (UN-
CHR) in 2003.*

In order to overcome past political stalemates, in
2005 the UNCHR requested the Secretary-General to
appoint a special representative on the issue of hu-
man rights and transnational corporations and other
business enterprises (SRSG) to submit recommenda-
tions and clarifications on the issue.” Professor John
Ruggie assumed this position, who later developed the
UN Framework on Business and Human Rights (UN-
FBHR) in 2008* and operationalized it through a set
of ‘Guiding Principles’ on business and human rights
(UNGP) in 2011.” Both initiatives were endorsed una-
nimously by the Human Rights Council (HRC)* and
rest upon three pillars: ‘Protect, Respect and Remedy’
human rights.”

Despite a diverse range of opinions, it could be said
that today, the UNGP and the OECD Guidelines for
Multinational Enterprises,” ate the most prominent
soft-law instruments that bring corporations and go-
vernments together to respect human rights,” howe-

20 WEISSBRODT, David. Human rights standards concerning
transnational corporations and other business entities. Minnesota
Journal of International Law, v. 23, 1. 2, p. 135-171, 2014.

21 MORGERA, Elisa. Multinational corporations and interna-
tional environmental law. In: ALAM, Shawkat et al. (Ed.). Routledge
handbook of international environmental law. Routledge, 2015. p. 201.

22  LOPEZ, Carlos. The “ruggie process”: from legal obligations
to corporate social responsibility? In: DEVA, Surya; BILCHITZ,
David (Ed.). Human rights obligations of business. Cambridge University
Press, 2013. p. 62.

23 UN OFFICE OF THE HIGH COMMISSIONER FOR HU-
MAN RIGHTS. Human rights and transnational corporations and other
business enterprises. E/CN.4/RES/2005/69, para. 1, 2005.

24 RUGGIE, John. Protect, respect and remedy: a framework for
business and human rights: report of the special representative of
the secretary-general on the issue of human rights and transnational
corporations and other business enterprises, A/HRC/8/5, 2008.

25  RUGGIE, John. Guiding principles on business and human rights:
implementing the United Nations “protect, respect and remedy”
Framework. A/HRC/17/31, 2011.

26 UNITED NATIONS HUMAN RIGHTS COUNCIL. Hu-
man rights and transnational corporations and other business enterprises. A/
HRC/RES/17/4, para. 1, 2011.

27  RUGGIE, John. Just business: multinational corporations and
human rights. W. W Norton & Company, 2013. p. 6.

28  ORGANISATION FOR ECONOMIC CO-OPERATION
AND DEVELOPMENT. OECD guidelines for multinational enterprises,
2011.

29 RUGGIE, John. Just business: multinational corporations and
human rights. W. W Norton & Company, 2013. p. 84.
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ver, since their adoption and further implementation,
several governments and NGOs have been pushing the
HRC’s agenda™ in order to resit discussions on a legally
binding business and human rights treaty (BHRT).

This led to a resolution on 26 June 2014 to esta-
blish an open-ended intergovernmental working group
(OEIGWG) to elaborate a BHRT,” which had its first
round of negotiations in 2015, and two yeatly consecu-
tive sessions in 2016 and 2017, providing a new forum
where countries could raise concerns about the inclu-
sion of environmental issues therein.”

This process could entail multiple outcomes, such as
contributing at ‘redressing gaps and imbalances in the
international legal order that undermine |[...] victims of

> ot on the contrary, it

corporate human right abuses
could be an attempt to repeat history by emulating the

unsuccessful destiny of the Norms or the UNCCTC.

Moreover, the environmental dimensions within
the discussions of an instrument that might regulate
the behaviour of businesses certainly will be taken into
consideration, as humanity is facing multi-faceted chal-
lenges where ecological considerations are ubiquitous in
the Anthropocene epoch,* which could be explain why
in nearly a third of cases involving corporations around
the world, alleged environmental harms had correspon-
ding impacts on human rights.”

Despite the inextricably link between environmental
harm and human rights violations, law has not entirely

30  RUGGIE, John. The past as prologue?: a moment of truth for
UN business and human rights treaty. Available in: <https://www.
hks.harvard.edu/m-rcbg/CSRI/ Treaty_Final.pdf>.

31  LAGOUTTE, Stéphanie. New challenges facing states with-
in the field of human rights and business. Nordic Journal of Human
Rights, v. 33, n. 2, p. 158-180, 2015.
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ment. AJHRC/31/50, 2016. para. 4.
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rights abuse. A/HRC/8/5/Add.2, 2008. para. 7.

echoed its importance nor made a substantial effort to
understand its underpinnings, since in ‘general acade-
mic treatments of human rights law, [...] there is almost
no debate on the relationship between human rights
and the environment’,* nor an important exploration
of ‘the usefulness of [IEL] in addressing human rights-
-related concerns about corporate conduct’.’” This
spurs a problematic scenatio, given that ‘unlike the field
of human rights, where most violations are committed
by state agents, environmental harm largely stems from
actions of the private sectotr™ in general, and MNCs in

particular.”

Overall, the objective of this writing is to examine
the environmental dimensions subtly entrenched within
the prospective BHRT, currently being developed un-
der the auspices of the HRC. Firstly, a brief contextual
introduction on the practical and theoretical inter linka-
ges between international human rights law (IHRL) and
IEL in the context of corporate accountability will be
explored. Secondly, the shortcomings and opportunities
of past initiatives aimed at rendering MNCs accounta-
ble — emphasizing on UN initiatives, will be examined.
Thirdly, some light will be shed on different issues in-
volving the protection of the environment embedded in
the negotiations of the BHRT. By comparing the evolu-
tion of the discussions around corporate accountability
undertaken in the past and simultaneously relying on
IEL instruments, possible pathways for environmental
protection linked to human rights will be spelled out.
Furthermore, special importance will be given to dis-
cussions with respect to duties directly assumed by cor-
porations and its implications for the protection of the
environment.
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next?. Eurgpean Journal of International Iaw, v. 23, n. 3, p. 613-642,
2012.

37  MORGERA, Elisa. Benefit-sharing as a bridge between the
environmental and human rights accountability of multinational
corporations. In: Ben Boer (Ed.). Environmental law dimensions of hu-
man rights. United Kingdom: Oxford University Press, 2015. p. 45.
38 K. ANTON, Donald; SHELTON, Dinah. Environmental protec-
tion and buman rights. Cambridge University Press, 2011. p. 131.

39  NOLLKAEMPER, André. Responsibility of transnational
corporations in international environmental law: three perspectives.
In: WINTER, Gerd (Ed.). Multilevel governance of global environmental
change. United Kingdom: Cambridge University Press, 20006. p. 180.
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2. HUMAN RIGHTS, THE ENVIRONMENT AND
INTERNATIONAL LAW IN THE CONTEXT OF
CORPORATE ACCOUNTABILITY

Principle 1 of the Rio Declaration placed human
species at the centre of concerns for sustainable develo-

pment*

, giving rise to the concept of having a healthy
life in harmony with nature;" as a result, a convergence
of three dimensions emerged: human rights, environ-
mental protection and sustainable development. This
conjunction is reflected in several international instru-
ments designed by the interplay of socio-economic dy-
namics and diplomatic efforts, under the overarching
paradigm of globalization,” where tensions between
economic interests — predominantly identified with

MNCs — and environmental protection ate prevalent.”

With that said, this chapter will attempt to briefly
explore the interactions of corporations with interna-
tional law related to both: human rights and the envi-
ronment.

2.1. MNCs under international law: an overview

A ‘corporation’ may be defined as a legal fictional
abstraction, separated from the personality of its cons-
tituents and shareholders, of ‘limited liability and licen-
sed by the state for the purpose of conducting profit-
-seeking business activity’.* Contrariwise, behind the
definition of a MNC lies an intrinsic elusive character,
indicating its highly mutable nature. Although, irres-
pective of this fact, MNCs do share several common
features, like their presence in more than one country
through coordinated subsidiaries motivated by profit

40  FRANCIONE, Francesco. Principle 1: human beings and the
environment. In: VINUALES, Jorge (Ed.). The Rio declaration on
environment and development: a commentary. United Kingdom:
Oxford University Press, 2015. p. 94.

41 UNITED NATIONS. Conventions and agreements interna-
tional developments. Commonwealth Iaw Bulletin, v.19, n. 1, p. 247-
316, 1993.

42 BOYLE, Alan; CHINKIN, Christine. The making of interna-
tional law. United Kingdom: Oxford University Press, 2007. p. 21.
43 DUPUY, Pierre-Marie. International environmental law:
looking at the past to shape the future. In: DUPUY, Pierre-Marie;
VINUALES, Jorge (Ed.). Harnessing foreign investment to promote environ-
mental protection: incentives and safeguards. United Kingdom: Cam-
bridge University Press, 2013. p. 19.

44 KRAVIAS, Markos. Corporate obligations under international law.
United Kingdom: Oxford University Press, 2013. p. 4.

earning.” Part of their diversity lies on their size and
‘multinational spread’;* paving their way through unres-
tricted markets, and sometimes attracted by new fron-
tiers with less regulated jurisdictions.”’

Considering that MNCs are fundamental global
actors, capable of prominently influencing internatio-
nal law due to their transnational powers — subduing
even the role of several nations, discussions on whether
MNCs are subjects or objects, or have rights and du-
ties under international law, have not been exhausted;
mainly because the state, as the exclusive duty-bearer, is
a paradigm posited as inadequate under current socio-
-economic contexts.*®

MNCs outsource their operations onto developing
countries — where most of the times standards are less
stringent, yielding profit not only from the low costs
that those operations involve, but also from the guaran-
tees provided by Bilateral Investment Treaties (BITSs),
which in some cases consider human rights and the en-
vironmental domestic law as a risk for foreign invest-

ments.”

International law has not been able to provide ho-
mogenous definitions and categories linked to corpora-
tions’ nature, a lacuna cautiously addressed by the IC]
in the Barcelona Traction case, stating that municipal law
should supplement any absence of definition in intet-

national law™.

However, municipal law cannot decide if MNCs
have personhood or not under international law. For
instance, if corporations become new subjects of inter-
national law, they would freely amend bilateral treaties,

45 MORGERA, Elisa. Corporate accountability in international environ-
mental law. United Kingdom: Oxford University Press, 2009. p. 59.
46 SHAW, Malcolm. International law. 6. ed. United Kingdom:
Cambridge University Press, 2008. p. 250.

47  SADELEER Nicolas de. Environmental justice and interna-
tional trade law. In: EBBESSON, Jonas; OKOWA, Phoebe (Ed.).
Environmental law and justice in context. United Kingdom: Cambridge
University Press, 2009. p. 448.
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Markets, v. 6, n. 4, p. 138-143, 2011.

49 MACLEAY, Fiona. Corporate codes of conduct and the hu-
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piece of a larger puzzle. In: SCHUTTER, Olivier De (Ed.). Transna-
tional corporations and human rights. Hart Pub, 2006. p. 220.

50  INTERNATIONAL COURT OF JUSTICE. International
Court of Justice Reports of Judgments, Advisory Opinions and Or-
ders. Barcelona traction, light and power company, limited, judgment Belginm
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a task classically restricted to interstate relations,” but
also home states would no longer ‘retain the right to
waive the right of their investors to file a claim’.>

Hence, handing over personhood to corporations —
an scenatio not yet crystallized under international law,”
might ‘threaten to remove the element of state control
from such important questions and may threaten the
credibility of international law itself’,** thus potentially
broadening historic power imbalances.

For the time being, corporations’ identity under in-
ternational law is not carved in stone; and while they
can be referred as key ‘participants’ in the continuous
international law-making process, or defined as subjects
in the sense of its /Jocus standi before specific interna-
tional tribunals,” the need for improving the design of
corporate accountability measures should not be res-
trained by this on-going debate.

Unquestionably, corporations are subjects of law
under domestic law, and some treaties ratified by their

56

home states may bestow them human rights,”® or other
category of rights embedded in thousands of BITSs,”’
conferring them a ‘fair treatment, contract enforcement,
protection against expropriation, and compensation for

violations of their rights’.*

Moreover, the idea of corporate duties or obliga-
tions under IHRIL. which would allow to render MNCs
directly liable, contradicts the classic doctrine where sta-
tes are the legitimate bearers of said obligation, and not

51  ALVAREZ, Jose. Are corporations “subjects” of international
law? Santa Clara Journal of International Iaw,v. 9, n. 1, 2011.

52 ALVAREZ, Jose. Are corporations “subjects” of international
law? Santa Clara Journal of International Iaw,v. 9, n. 1, 2011.

53 SHAW, Malcolm. International law. 6. ed. United Kingdom:
Cambridge University Press, 2008. p. 250.
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law? Santa Clara Journal of International Law,v. 9, n. 1, p. 25, 2011.
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WOLFRUM, Rudiger (Ed.). Max: Planck encyclopaedia of public interna-
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56 SCHRODER, Meinhard. Precautionary approach/principle.
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57  UNITED NATIONS CONFERENCE ON TRADE AND
DEVELOPMENT. Global value chains: investment and trade for develgp-
ment. 2013. p. 101. In 2013, around 339 International Investment
Agreements and 2857 BITs were concluded.

58  STEPHENS, Beth. Are corporations people?: corporate pert-
sonhood under the constitution and international law: an Essay in
honor of professor Roger S. Clark. Rutgers Law Journal, v. 44, n. 1,
p. 1-31, 2013.

private entities.”” This notion is currently widely sup-
ported by the international human rights legal corpus,”

and partly by literature.”!

A similar phenomenon is reflected in IEL, where pri-
vate actors do not have direct duties;*> and while some
liability regimes regarding pollution do take note of di-
rect liability on private actors,” its application is only

effective via the will of contracting states,”

resorting
the matter in national jurisdictions. Therefore, currently
there are not international environmental norms® nor

66

customary international law® directly binding upon pri-

vate companies in general and MNCs in particular.

Opverall, international law is currently not well-equi-
pped to hold MNC:s liable in a direct manner, and even
if these entities could be deemed as subjects of inter-
national law under certain circumstances, its fluid per-
sonality allows them to circumvent obligations under
international law. However, given that the legal archi-
tecture of the corporation is similar to that of recogni-
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bridge University Press, 2013. p. 146.
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Joreign investment to promote environmental protection. United Kingdom:
Cambridge University Press, 2013. p. 94.
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American Journal of International Law, v. 64, n. 2, p. 481, 1970; IN-
TERNATIONAL MARITIME ORGANIZATION. International
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Law,v. 13, n. 2, p. 61-65, 1984. p. 61-65; COUNCIL OF EUROPE.
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zed subjects of international law, such as states, in the
sense that they both share the status of juristic person,
establishing international legal obligations upon them,
should not be considered as an impossible conceptual
legal challenge.®’

Thus, it could be said that the state-centred para-
digm of international law has widened a legal chasm
that a new binding treaty might be looking to sew up
in tandem with soft-law initiatives, where direct obliga-
tions for companies could be outlined.

2.2. Human rights violations in relation to
environmental degradation: Corporations
under the spotlight

In 2010, global Foreign Direct Investment (FDI) ex-
ceeded $21,288.5 billion, and the number of MNCs was
estimated at over 100,000.°® Furthermore, the share of
global FDI from MNCs registered in emerging markets
has grown from 10 per cent in 2000 to 40 per cent in
2013,” denoting a likely impact in new frontiers where
the pressure on the extraction of natural resources has
not yet been consolidated, hence, not only increasing
the chances of FDI opportunities, but most importan-
tly, heightening the risks of human rights violations.”

Thus, the traditional narrative of western MNCs in-
volved in breaches of human rights and environmental
regulations in developing host states is now shifting to
include local companies registered in those very same
developing countries with inchoate institutions and
an incipient rule of law — like MNCs originated from
BRICS."
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United Kingdom: Oxford University Press, 2013. p. 7.

68  JAWOREK, Malgorzata; KUZEL, Marcin. Transnational
corporations in the world economy: formation, development and
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1, p. 55-77, 2015.
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GRADL, Christina et al. Fast growth and big impacts: how emerg-
ing market multinationals are advancing sustainable development.
Deutsche Gesellschaft fiir Internationale Zusammenarbeit (GI17), 2011. p. 11.
Although several MNCs from emerging market countries have dem-

Either way, regardless of jurisdiction, a breach of
law by a private actor, amounting to human rights and
environmental malfeasance, is usually generated by the
tension between the right to pursue an economic en-
deavour on the one hand, and the rights of the people
affected by those endeavours on the other.”” This con-
flict of values can theoretically explain the interplay be-
tween human rights and the environment in its various
forms,” and also be illustrated in several renowned ca-
ses around the world.

The harm on human rights and the environment
caused by MNC:s is often determined by the negligence
of the parent company’s supplier or a franchise thereof
at some stage of the supply chain, normally operating in
a developing country that seeks to attract FDI through
lax environmental regulations, weak labour conditions,
an ineffective judiciary system and an unstructured rule

of law.™

Bhopal disaster in India, generated by the MNC
Union Carbide, resulted in a death toll of 2.100 peo-
ple and 200.000 people injured, let alone livestock and
agtricultural loss.”” In this case, even if plaintiffs sou-
ght recourse in the US — the jurisdiction of the parent
company, the case was dismissed.”® Moreovet, cases like
Bhopal are just a symptom of a pervasive phenome-
non, underlining that the vast majority of victims are
poor communities, highly vulnerable to the practices of
MNCs and their suppliets.”

onstrated good examples of positive impacts on local populations,
indicating that corporate behaviour is not monolithic.
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In addition, emblematic cases around the world,
which shate analogous factual features as Bhopal,”™ may
entail additional intricacies that reveal the complexity
of the problem: from the violation of environmental
defenders’ right in the context of MNCs’ operations in
collusion with state actors,” to the potential transboun-
dary human rights violations® linked to CO2 emissions
from MNCs of fossil fuel industries.”!

Clearly, finding a coherent convergence between
IHRL and IEL to tackle corporations’ misconducts is
not a facile task, especially considering that the connec-
tions between human rights and the environment via
IHRL instruments has been surprisingly recent. The
evidence is that seminal human rights treaties, such as
the UDHR and the two core human rights covenants®

business enterprises. Addendum: corporations and human rights: a sur-
vey of the scope and patterns of alleged corporate-related human
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human rights covenants: international covenant on economic, so-

do not mention a self-standing right to a healthy envi-
ronment, narrowing the environmental protection as a
‘green’ extension of the rights already recognized the-
rein, ¥ even though the right to a healthy environment
is already present in regional treaties around the world,*
and in more than 100 countries’ constitutions.*

The fact is that ‘greening’ human rights has been
successful in connecting environmental degradation
and impairments of substantive (right to life, health,
housing, access to water and private family life), and
procedural rights (access to justice, public participation,
transparency and access to information), including
collective rights of indigenous peoples such as the right
to a free, prior and informed consent (FPIC).¥ This is
evinced by UN human rights treaty bodies,” the HRC,*
and even regional human rights bodies, who have es-
tablished the prominence of environmental considera-
tions as essential conditions to the full realization of
human rights. *’
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Therefore, dialogic interactions between IEL
and IHRL have had both their drawbacks” and
opportunities;” however, it must be noted that both
‘regimes’ formally converge into the state-centred pa-
radigm as obligations to respect, protect and fulfil hu-
man rights and the environment are borne by the state,
despite the fact that both conceive — predominantly in
academic literature — non-state actors in general and bu-
siness enterprises in particular, as fundamental elements
for understanding the reasons behind environmental
degradation and human rights violations. Which begs
the burning question of the necessity, if any, of the
paradigm’s formal contestation under international law.

Perhaps, acknowledging the commonalities linked to
modulating the freedom of action of subjects based on
elements of power exertion, amounting to social and
ecological distortions, might contribute to reshape the
so-called ‘fragmentation of international law’, namely

the ‘loss of an overall perspective on the law’.”?

After all, IHRL and IEL are regimes that appeal to
alleged universal values or ‘global concerns’ upon whi-
ch humanity is besought to respond. Thus, harnessing
their ‘hegemonic structure’ vis-a-vis correcting power
imbalances struck by MNCs through international le-
gal obligations, might be an opportunity to solve a legal
impasse by way of interaction and integration,” which
may be crystallized in a new BHRT.
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Cambridge University Press, 2011. p. 324.

3. SOME STRATEGIES FOR CORPORATE
ACCOUNTABILITY

3.1. Civil, criminal and human rights law
versus MNCs: effective tools for environmental
protection?

Whenever a human right abuse linked to an environ-
mental harm occurs between a private actor (a MNC)
against another private actor (a victim or group of
victims), the forum on which the case will be resolved
depends on the jurisdictional rules of a specific legal
system.” This stems the possibility that proceedings can
be filed either in a host or a home country.”

This apparent simplicity is superseded by the convo-
luted issue of ‘fragmentation of jurisdiction’, which is
intimately linked to the nature of holding accountable
a MNC. For instance, the headquarters, the legal incos-
poration, the shareholders, the operations, the workers
and those affected by the operations, can all come from
a different jurisdiction.”’

This diversity obliges plaintiffs to be meticulous
about selecting the type of recourse they should enga-
ge with. The options range from administrative, tort or
criminal litigation against MNCs or their subsidiaries.
However, finding proper redress in host states may en-
tail several legal and procedural shortcomings. For ins-
tance, domestic legislation may not enshrine criminal or
civil liability for legal persons; or the domestic judiciary
might not be well-equipped for a highly complex task
such as piercing a corporate veil; or it may be prone to
hamper an independent trial;”® or even if victims were
favoured with a positive domestic judgement, the de-
fendant may not have assets or personnel in the host
country to actually materialize the redress, as exempli-
fied by Aguinda v. Chevron in Ecuador.” These types of
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shortcomings are constantly capitalized by big private
companies, who are in a position to pay top law firms to
effectively make use of substantive and procedural rules

in their favout, thus sidestepping liability.'"

These obstacles lead victims to pursue justice in
MNCs’ home states, like in the US, home of thousands
of MNCs.!"! There, victims are able to sue US com-
panies under several statutes, including the most re-
nowned, the Alien Tort Claim Statute (ATCA), an 18"
century statute that confers upon the Federal District
Courts original jurisdiction over ‘any civil action by an
alien for a tort only committed in violation of the law

of nations’.'”

US jurisdiction provides victims a sense of due pro-
cess, while giving them the chance of publicizing their
case,'” which explains the urge of Burmese victims to
use the ATCA against the oil giant Unocal, allegedly
involved in human rights violations in the context of
the construction of an oil pipeline.'” However, the Fe-
deral Court ruled that the corporations could not be
held liable under international law,'” although the Nin-
th District Court of Appeals subsequently overturned
that previous view.'” In the aftermath, this case along
with others, like Wiwa v. Royal Dutch Petroleum,"” agreed
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to settle the lawsuit out of court.!®

Inarelated case, Kiobel v. Royal Dutch Petrolenm have set
precedents regarding dismissals based on the impossi-
bility of extra-jurisdictional reach of US courts concer-
ning alleged unlawful acts.'”” Likewise, US Coutts have
repeatedly afforded the doctrine of forum non conveniens,
which gives a court discretion to dismiss the case on the
basis of having a better coutt to vent the action."” Ac-
cording to several studies, dismissal on the grounds of
this doctrine ‘is typically outcome determinative — if the
victims are unable to sue in US. courts, they are unable

to recover for the violations of their rights’.!"!

In some European jurisdictions, however, the ar-
gument of forum non conveniens might be less substantial
for national courts, who have jurisdiction over those
corporate defendants domiciled in the territory of EU
Member States in light of the rules of jurisdiction un-
der the so called ‘Brussels system’, composed by some
provisions under the Regulation on Jurisdiction and the
Recognition and Enforcement of Judgments in Civil
and Commercial Matters.'”” This is the case of England,
where claimants of environmental nuisance, prompted
by English parent companies or their subsidiaries, have
been able to establish the English jurisdiction as the
adequate one.'” However, cases that discuss the extent
of the alleged damages and a proper redress therein are
quite scarce, as the customary practice is to resort to
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an out-of-court settlement.!'* Furthermore, in what mi-
ght be the worst case scenario from the perspective of
claimants when pursuing remedies in the home state’s
jurisdiction, a judge might award the defendants indem-
nity costs borne by plaintiffs soon after not having been
convinced in ascertaining responsibility, as it was the
case in the Pedro Emiro Florez Arroyo v. Equion Energia 1i-
mited, related to alleged environmental damages derived
to deficient conditions of an Oil pipe in Colombia.'”

Conversely, if the weapon of choice were to be in-
ternational criminal law, users might be discouraged
after grasping the two-folded challenge: environmental
crimes are not a priority and corporations as such are
not formal subjects. Usually, international criminal law
‘delegates the criminal protection of the environment
to the State parties to multilateral environmental trea-
ties. The crimes thus prosecuted are, in fact, national
crimes’.!'® Also, the Rome Statute of the International
Criminal Court provides limited ‘relevance to the en-
vironment exclusively within the context of the core
crimes falling under the jurisdiction of the Internatio-
nal Criminal Court (ICC)’""" In this vein, considerable
attention was brought to the publication of a Policy
Paper on Case Selection and Prioritization by the Offi-
ce of the Prosecutor of the ICC in September 2016,
to contemplate those crimes committed through, or
resulting in, ‘the destruction of the environment, the
illegal exploitation of natural resources or the illegal
dispossession of land’. However, despite this laudable
development, ‘it does not alter the current framework,
as it merely sets out internal guidelines governing the
exercise of prosecutorial discretion in the selection and

prioritization of cases”.!"®
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Moreover, the Rome Statute excludes legal persons
from its scope, on the basis that corporations do not
have ‘a body to kick and soul to damn’,'"” and that there
is no global consensus on the standard for corporate
liability."* Even though this forum does not have juris-
diction, it can prosecute individuals associated to negli-
gent businesses.

Another option of remedy has been recurring to re-
gional human rights bodies. Even if these bodies are
deemed as one of the few alternatives to litigate hu-
man rights violations linked to environmental damages
— once domestic remedies are exhausted, ‘they are not
generally enforcing [IEL]’."" The European (ECHR)
and Inter-American (IACtHR) Court of Human Rights
for instance, have been less willing to ‘hear cases whe-
re environmental issues go beyond immediate human

well-being’.'*

In that sense, procedural rights related to the envi-

ronment have been safeguarded before the IACtHR in

cases related to indigenous peoples'”

4

and not-indige-
nous peoples,'** stressing an ‘undeniable link between

the protection of the environment and the enjoyment

> 125

of other human rights’.!* This inter-linkage has also

been pointed out in the jurisprudence of the ECHR, by
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underscoring the environmental dimension of the right
to respect for privacy and family.'” The IACtHR has
a ‘collective/public interest-oriented approach to the
adjudication of environmental complaints’,'*’

not very developed in the ECHR.

a feature

Despite this increasingly progressive stance on con-
necting the environment and human rights, the state-
-centred paradigm is still grained in the aforementioned
bodies. Jurisprudence of said bodies stresses that the
state assumes the obligation to prevent, investigate and
punish human rights violations as due diligence, and
failing to do this may lead to states’ international res-
ponsibility, even if the wrongful act was committed by
a private actor.'” This deferral on the basis of lack of
jurisdiction is the main obstacle to render MNCs liable
before human rights bodies.'”

3.2. UNinitiatives

In 1977, an Intergovernmental Working Group on
a Code of Conduct was appointed by the UN Com-
mission on Transnational Corporations to elaborate
the UNCCTC. This work started with several disagree-
ments, chiefly whether the treaty had to be binding or
not."”” However, they did agree on environmental pro-
tections in its first round of negotiations, although the
content of the instrument is rather broad and exhorta-
tory.”! Overall, the UNCCTC ensured that MNCs pro-
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2015.

131 MORGERA, Elisa. Corporate accountability in international envi-

vide a ‘stable, predictable, and transparent framework
to [strength| international investments; and to help mi-

nimize [their] negative effects’."*

By the beginning of the 1990s, it was clear that none
of the participants were interested in continuing with
the negotiations, probably due to the shift of priori-
ties towards the encouragement of FDIL," or because
its all-encompassing approach arose suspicion around
MNCs who refused to be bound by international stan-
dards, heralding the failure of the UNCCTC in 1992."%

In August 2003, the UN Sub-Commission for the
Promotion and Protection of Human Rights adopted
the Norms, a novel and comprehensive list of human
rights standards for MNCs."® The Norms comprise a
reference to numerous international legal instruments,
namely human rights and environmental treaties, such
as the Convention on Biological Diversity (CBD) and
the Rio Declaration.'”

Such standards, however, were criticized due to the
impracticality behind uniformly applying them across
different countries with diverse legal traditions and rea-
lities; and, for including rights that were not still recog-
nized by all states."”” For instance, the Norms envisage
that MNCs shall conduct their operations in accordance
to national and international environmental and human
rights regulations.'

In spite of its ambitious and stringent language, the
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Norms were not accepted by the Commission on Hu-
139

man Rights,"” and only reached ‘a level of expert legiti-
macy, but no political endorsement’.'* However, its me-
rit rests on its potential to convey its positive conceptual
array onto other regimes of corporate environmental
and human rights standard-setting,'"! like the UNGP

and the BHRT.

As a strategy to fill the void left by hard-law approa-
ches rehearsed in the past, the UN decided to give the
‘partnership approach’ a chance, launching the GC as
a soft-law strategy for ‘leveraging the platform’ of lar-
ge corporations and encouraging socially responsible
corporate behaviour."”” The GC, just like the Norms,
covers broad and flexible principles that hinge upon
existing UN documents,'” namely the UDHR and the
Rio Declaration.

However, the GC was not without its critics, who at-
tributed its voluntary nature to a lack of responsiveness
from some MNCs to civil society’s claims regarding
corporate’s human rights abuses;'* and also questioned
those MNCs’ continuance in the initiative.'*® Overall,
critics perceive the GC as ‘long on promises, short on
performance, and mostly silent on transparency and
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objective reporting’,'** however, it does require from
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companies the implementation of measures based on
the precautionary approach'” and also have a procedure
to handle egregious abuse of its principles, including
severe environmental damage.'” Thus, it could be said
that the climate of divisiveness around this instrument
may indicate that further and concrete results are yet to
be seen.

3.3.The UNGP

John Ruggie, the SRSG, made it very clear from the
beginning of his mandate, that he was going to leave
behind the approach taken in the Norms — who dee-
med them as a ‘distraction’, and adopted a ‘principled
pragmatism’ instead, whose legitimacy was reached by
‘consulting with a wide range of stakeholders [while]

keeping businesses and government “on side’”.'*

The result of the SRSG’s acclaimed mandate was the
design of the UNFBHR and the UNGP to implement it.
Comprising 31 principles and corresponding commen-
taries, the UNGP clarify legal and policy implications.'’
They apply to all states and all business enterprises,"
and encompass all internationally recognized rights,
being the floor the International Bill of Human Rights
and the principles set out in the ILO’s Declaration on
Fundamental Principles and Rights at Work.""* Moreo-
ver, they rest upon three pillars designed for states and
businesses who are called to flesh-out mechanisms to
protect individuals from human rights abuses across the
world. The first one is the duty of states to integrally
protect human rights, the second entails the corporate’s
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application of due diligence aimed at respecting human
rights, and the third pillar underpins the necessity of
effective remedies for human rights victims.'

It is worth noticing that the second pillar within the
UNGTP relies on corporate due diligence —a widely applied
concept in environmental protection contexts — which in-
volves ‘(i) impact assessment; (ii) stakeholder involvement
in decision-making; and (iii) life-cycle management’."™*
Nonetheless, there is no evidence of synergies between
the UNGP and principles ot instruments of IEL.">

The omnipresent nature of the UNGP is undenia-
ble; they are being used by governments, intergovern-
mental organizations, human rights advocate groups,
and foremost, business themselves.'*® For instance, the
HRC enacted two"” resolutions on human rights and
the environment, explicitly pointing out the importance
of the UNGP. Furthermore, in the Kalisia and I.okono
Peoples v. Suriname case, the IACtHR took note of the
UNGP, reiterating the obligation of states to ‘pro-
tect against human rights abuses within their territory
and/or jurisdiction by third parties, including business
enterprises’.””® Additionally, the UN Committee on
Economic, Social and Cultural Rights addressed the
role of businesses in the adverse impacts on human ri-
ghts through a General Comment, whereby the UNGP
was considered a pivotal document.”

The UNGP have been received with enthusiasm by

160

some,' arguing a global consensus and momentum
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as its major strength, and with scepticism by others,'*!

underlining an ontological flaw entrenched to their
voluntary nature. Overall, it seems that the common
agreement is that a follow-up of the implementation of
the UNGPs shall be undertaken. In this vein, the HRC
established a Working Group on Business and Human
Rights (WGBHR),'> who stressed that information
regarding state protection of human rights from com-
panies is lacking due to the novelty of integrating the
UNGP onto domestic legislation, therefore the need of
a future complete assessment.'” This reaffirms Ruggie’s
description of the essence of the UNGP as ‘the end of
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the beginning’.

4, DrAfTING THE BHRT

The proposal to elaborate a BHRT under the aus-
pices of the HRC, led by Ecuador and South Africa,
was passed with 20 votes in favour, 14 against and 13

165 3 different result to that of the unani-

abstentions,
mously endorsed UNGP just four years before, indi-

cating a contentious future, specially around sensitive
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issues — like direct obligations on MNCs. Overall, its
main foreseeable risk, if negotiations are successful, is a
‘diluted standards’ type of instrument.'®®

Except for China, states that voted against the pro-
position are the ones with the largest and most influen-
tial MNCs in the world. This is of particular interest
since the resolution is circumscribed to the regulation
of MNCs exclusively, leaving national corporations out
of its scope.'” Another sign of eatly contention is that
countries who did not support the BHRT, did sponsor a
resolution on the extension for three more years of the
mandate of the WGBHR, whose main task is the study
of the implementation of the UNGP'®.

Bearing in mind that the idea of a BHRT is not a
new one, this revised hard-law approach, advocated by
an important number of NGOs, scholars and states
alike,'” might be a political sentiment of restlessness,
probably stirred by the modest results of past initiati-
ves — a sentiment that seeks to level the playing field
through a diplomatic process. However, what is already
obvious is that this open-ended process will take several
years of negotiations until a treaty is finally adopted,
which is a fair point from the UNGP’s advocates, who
strive for its implementation as an interim pragmatic

measure.'™

The HRC in its Resolution 26/9, decided that the
first two sessions of the OEIGWG ought to be dedica-
ted to conduct ‘constructive deliberations on the con-
tent, scope, nature and form of the future international
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instrument’”! and recommended that relevant stake-
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-holders should submit inputs on this regard.'” In this
vein, the OEIGWG, chaired by the representative of
Ecuador, had conveyed three sessions up to date in July
2015, October 2016'” and October 2017' respectively.
In all sessions, the presence of states, intergovernmen-
tal organizations and NGOs that supported the creation
of the group were welcomed and acknowledged,'” who
actively participated in shaping the #ravaux préparatories'™
of the proto-treaty. However, the complete absence of
the United States and the timid presence of the Euro-

pean Union did not go unnoticed."”

Discussions were generally conveyed by general sta-
tements from state’s delegates, which highlighted the
inter-linkage between the environment and human ri-
ghts, such as the delegation of Algeria, who stated that
‘environmental degradation [and] dumping of toxic
wastes [...] by [MNCs], affect, marginalise and impo-
verish groups disproportionally and exacerbate existing
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human rights concerns’;'”® a statement echoed by Indo-

nesia'”” and China,'® who noted that despite the leading
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role of MNCs in global economic development, they
also could injure human rights and the environment,
which is why the inclusion of these issues in tandem
with development are important.

NGOs’ representatives also made numerous and
relevant remarks about the importance of the envi-
ronment, asserting that depletion of natural resources
had an impact on the right to self-determination and an
adequate standard of living,"®" while positing the need
for an international court on climate issues.'"® In the-
se lines, some delegations encouraged the inclusion of
environmental principles, like the use of the best tech-
nology, polluter-pay principles (PPP) and FPIC; while
at the same time highlighted the interdependence and

183 South Africa for instan-

indivisibility of human rights.
ce, encouraged the inclusion of effective remedies for

environmental damage.'®

During the three sessions, several panels of discus-
sion were organized, each of which addressed core ele-
ments of the treaty. ' Thus, the analysis of the nego-
tiations will be narrowed as to only include the topics
related to direct obligations of MNCs in the context
of environmental damage linked to human rights vio-
lations. The examination will be based on the #ravaux
préparatoires of the treaty’s drafting process, including
the official reports of the three sessions, the document
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that sets out the elements for the draft, participants’
submissions and non-official bulletins.

4.1. Principles of the new Treaty

During all the sessions, discussions began to stir on
issues related to the principles that should be rooted
in the treaty via oral addresses from some state delega-
tions, legal experts and NGOs. However, most contri-
butions touched upon a myriad of issues that do not fit
neatly into the definition of principles as such, like the
type of corporations that should be regulated,'® or the
range of human rights that should be protected.'”

Additionally, the anchoring of the principles within
the treaty, which would allow to understand the inter-
pretation of the context of the treaty, and the poten-
tial crystallization of currently recognized principles of
IEL and their inter-play with general principles of inter-
national law, was largely obviated in the official report
of the first session, and marginally touched upon in the
subsequent two sessions, an aspect that is mirrored in
the ‘elements of the BHRT” document, where some wi-
de-ranging principles were laid down," none of them
referred to protecting the environment.

Some states, for instance, recommended that the
principles should be included as an operative part of the
instrument in order to facilitate its implementation,' a
perspective shared by Ecuador, who in addition stated
that hierarchies among principles should be averted.'”
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Some references were made with regards to the impor-
tance of expressly mentioning the principles within the
future treaty in order to avoid erroneous interpreta-
tions or unnecessary legal voids."”" Contrariwise, it was
also stressed that the principles should be placed in the
preamble of the treaty and reflected in the treaty pro-

visions.!”?

Principles, on this regard, may have three entwined
purposes: the first one is to interpret the treaty as a who-
le during its implementation; ' secondly, to interpret it
in the context of legal recourse before a compliance
mechanism set in the treaty or by any other internatio-
nal adjudicative body; and thirdly, to guide and deter-
mine the scope and the wording of specific provisions.

Principles steering a treaty towards a coherent body
of law have been already rchearsed in international
environmental treaties, namely the United Nations
Framework Climate Change Convention (UNFCCC),
where principles like the ‘common but differentiated
responsibilities and respective capabilities’, precaution-
-prevention and sustainable development have been
drawn in an explicit article therein and have been ac-
commodated all through the Convention’s provisions.'”*
A shared feature with the CBD, where the principle of
prevention of transboundary environmental harm is
stressed.'”

Principles of IEL have been developed by vast, di-

verse and even fragmented types of national and in-
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ternational instruments,”® demonstrating the key role
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that plays soft-law at embedding principles, such as the
Rio Declaration, greatly endorsed by states'” and fur-
ther included in several treaties. Thus, if environmental
principles are discussed, they will serve as an authorita-
tive way to resolve ambiguities, fill in gaps,'” codify and
progressively develop'” the law that is being resolved
by the treaty.

Outlining general principles as an avenue to provide
evidence of gpinio juris and legitimacy,”" is not only con-
fined to the realms of environmental law, but it is also
reflected in the process of law making of the internatio-

nal human rights regime.”"

Thus, placing different types of principles within the
new treaty is likely to be the approach opted by some
states and NGOs. However, written and oral contribu-
tions during the sessions have been characterised of
being significantly imprecise and almost figurative, thus
rendering it difficult to predict how exactly those in-
voked principles would be introduced into the text or
how they would shape its content. Still, the fact that
some participants are willing to address the challenges
that the treaty presupposes by means of IEL principles,
is a step forward towards a clarification of the extent of
those principles in the context of corporate accounta-
bility.

For instance, the precautionary principle was speci-
fically invoked during the first session — although in an

indeterminate manner, by the delegation of Ecuador*”
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and several international NGOs,”” suggesting that sta-
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tes should refrain from authorizing, promoting or faci-
litating the operations of MNCs when the likelihood of
an impairment of human rights and the environment
is extant.

Said formulation poses a number of questions re-
garding the implications of how the precautionary prin-
ciple will be developed, essentially because the scope
of the definition of the principle under international

law is still unclear,?*

and secondly because the propo-
sals, as were submitted, tend to overlap the principle of
prevention and precaution, a conceptual slip that poten-

tially could become a bottleneck for future discussions.

Though, what it is clear is that the stakeholders’ pro-
posals do suggest a ‘strong’ interpretation of the princi-
ple, analogous to that of the World Charter for Nature,
which envisages stymieing the activities which are likely
to cause irreversible damage to nature or to recede the
activities if a probable adverse effect to the environ-
ment is not fully understood.?”

Moreover, it opens the question on who exactly is
providing the evidence to determine whether the ope-
rations are innocuous to human rights and the environ-
ment: will it be the enterprise - thus implying a reverse
of the burden of proof,” or the state? The former im-
plies that the treaty might offer the mechanisms where-
by MNCs should comply in accordance to the spirit of
the principle, including the performance of an environ-
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prises, human rights and its historical context. OEIWG, 2015. Available
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mental impact assessment,”” as it was suggested during
the sessions and in the ‘elements of the BHRT’ docu-
ment as a State’s obligation to regulate due diligence for
patent companies and their supply chains.””®

This has already been explored not only in the GC,
where ‘companies are expected to carry out assessments
of their environmental impacts and environmental
risks’?” but also in the Norms, where it is stressed that
enterprises should respect the precautionary principle
when risk assessments are implemented.*"”

On the contrary, if the states are the ones that should
shoulder the onus of proof, then the treaty might define
the risks involved in MNCs’ operations, and explicitly
mention the effective or proportional measures to be
taken in order to mitigate them. This specific formula-
tion could inhibit cases like Tazar v. Romania, where des-
pite the fact that the ECtHR did signal the importance

of the precautionary principle®"!

212 it relied on assorted domestic and international

as binding European
law,
sources.””” Therefore, the BHRT may be a possible way
to codify and clarify the precautionary principle on this
regard.
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Itis noteworthy that if the precautionary principle is
inserted as an open-to-interpretation provision, it might
widen the margin of appreciation that an international
court could afford in a ruling as a result of a conten-
tious case; precluding the development of a subsidiari-
ty role of the international courts and law-makers,*'* a
useful feature specially in environmental related cases.””
Therefore, flexible rules for states, may confer them an
ample range of options to justify the breach of an obli-

gation.”'

The precautionary principle could be designed to be
an obligation of conduct, result, or a mix of the two.
The first one will provide broad guidelines, as revealed
in the context of social, economic and cultural rights;*”
while the second one will set specific, measurable and
objective processes, emulating unambiguous provisions
found in some international environmental instruments,
like the Protocol of Environmental Protection to the
Antarctic Treaty, prohibiting the extraction of mine-
rals.”*® The third one could be inspired by the Cartagena
Protocol on Biosafety to the CBD, which broadly in-
vokes the precautionary principle to justify the rationale
of the instrument,”’ and contemplates a scientifically
sound risk assessment whose costs shall be borne by
the exporting country;* just like the Draft Articles on
Prevention of Transboundary Harm from Hazardous
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Activities, where the operator bears the costs of pre-
vention and the state of origin undertakes the necessaty
expenditure to put in place administrative, financial and
monitoting mechanisms.*'

If a hybrid logic were to be transposed onto the con-
text of the precautionary principle within the BHRT,
perhaps requiring a risk assessment of MNCs’ opera-
tions in host countries could be an obligation of con-
duct; but at the same time, offsetting its costs onto the
home state, an obligation of result. Concomitantly, do-
mestic legislation could oblige locally registered MNCs
to fund those risk assessments, placing the obligation
of this matter on corporations as an extension of states’
obligation of conduct.

Additionally, it may be useful to rely on previous
efforts in order to flesh out standards that might not
only protect biodiversity, but also the rights of local
communities that may be affected by extractive MNCs.
For this, the Akwé: Kon Voluntary Guidelines provide
suitable insights on environmental and social impact as-

sessments.’?

Furthermore, other principles related to the envi-
ronment were also pointed out during discussions; for
example, the ‘reversal of the burden of proof™” and
the PPP.** However, given the lack of a depth and tho-
rough debate about the implications of those proposals,
it is still too precipitous to extrapolate their outcome,
although from the businesses perspective, reversing
the burden of proof would entail an alteration of due
process.”” Moreover, it may be inaccurate to define as
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a self-standing principle the ‘shift of the burden of
proof’, since it could already be implied depending on
the interpretation given to the precautionary principle.
As for the PPP, its scope will be discussed further in the
section of corporate liability.

To conclude, the environmental principles that were
mentioned, even if invoked in an undefined manner,
shows the will to accept the conceptual and practical
challenges of adapting their scope into the context of a
human rights treaty, an area of international law where

such principles may be deemed as ‘alien’.**

However,
for forthcoming sessions, it may be relevant to addi-
tionally discuss the scope of other principles instilled
in treaties such as the UNFCCC, like the principle of
‘common but differentiated responsibilities’, mostly be-
cause it could be helpful to understand that the costs
linked to social and environmental risk assessments, ei-
ther borne by states or MNCs, should consider each
country’s special circumstances, a measure that could
level the playing field for developing countries and their
MNCs.

4.2. Ratione Personae: what enterprises should
be included?

According to HRC Resolution 26/9, the scope of
regulation had initially been constrained to MNCs and
‘other business enterprises’. The latter is a category ex-
plained in a footnote within the same resolution indica-
ting only ‘business enterprises that have a transnational
character in their operational activities, and does not
apply to local businesses registered in terms of relevant

domestic law’.?®

Firstly, it is still unclear whether a footnote has equi-
valent normative authority as the core of the resolution,
or is just a flexible reference, subject to further inter-

transnational corporations and other business enterprises with respect to human
rights. A/JHRC/37/67, 2018. para 52.
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pretation or modification.”” The former compartmen-
talizes only enterprises with a transnational character,
clashing with those who pursued a broader interpreta-
tion encompassing all business enterprises - even local
companies,” which is underpinned by the UNGP*'
and echoed by certain states and NGOs alike.”* Con-
trariwise, some states asserted, in a generic fashion, that
MNCs should be the only ones to be regulated, claiming
that the impacts of human rights are directly linked to
the size and structure of MNCs, and that the spirit of
the treaty should address the current gap created by un-
defined MNCs.*?

One commentator emphasized that legally binding
all businesses to comply with all forms of human ri-
ghts standards would alter the objective of the BHRT.**
Whereas regulating only MNCs would imply esta-
blishing their definitions either within the treaty or later
in domestic legislation.” The formula retrieved in the
‘elements for the BHRT” document emphasized that ‘a
legal definition of MNCs and other businesses is not
required, since the determinant factor is the activity un-
dertaken, particularly if such activity has a transnational

> 236

character’.*® Furthermore, it has been indicated in that
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same document that the instrument should apply to hu-
man rights abuses resulting from any business activity
with a transnational character, including entities directly
ot indirectly controlled by them.*’

The quandary regarding the definition of MNCs in
a treaty is redolent of the times when the Norms were
drafted, #* whose final outcome did envisage a vague
definition of MNCs,” including ‘all business entities,
regardless of their stated corporate form or the interna-
tional or domestic scope of their business’** A ‘broad
and inclusive’ formula is also present in the GC**' and
the ILO Tripartite Declaration on Multinational Enter-
prises and Social Policy,*** indicating that the OEIGWG
has a range of multifaceted and rehashed options to
choose from.

Moreover, some NGOs’ delegates proposed a ‘hy-
brid option’, upon which no type of businesses should
be excluded from regulation, while simultaneously
drawing provisions addressing specific challenges for
MNCs only.** They argued that the footnote in Reso-
lution 26/9 is not entirely cleat, assuming that a clear-
-cut definition of MNCs in the treaty will not only be
problematic with respect to overlooking variables that
define their ‘transnational’ character, but also may con-
tribute to the creation of loopholes.** In a similar vein,
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other NGOs decried the ‘one-size-fits-all” approach by
underscoring the irrelevance of the structure of the en-
terprise in the milieu of human rights encroachments,
recommending the establishment of flexible rules that
take into account the size, context and type of business
enterprises.””

Finally, it might sound tempting, from an environ-
mental protection perspective, to regulate more thorou-
ghly MNCs that profit from the most pollutant activities
deployed specially in developing countries. However,
the reality is that human rights violations alleged in the
context of environmental hazards, have been correlated
with all business sectors.**® Thus, regulating a segment
of MNCs would contradict the universality and non-
-hierarchical definition of human rights, an aspirational
tenet in the treaty. Notwithstanding, if all types of bu-
siness enterprises were to be included in the treaty, it
could be an opportunity to expand environmental pro-
tection standards in all supply chains, which may lead to
take into consideration climate change related policies
or biodiversity protection mechanisms, as already stres-
sed in the OECD Guidelines.*

4.3. Ratione Materiae: what rights should be
included?

The ‘subject matter’ of the BHRT should bridge
the historical chasm between civil and political rights
on the one hand, and economic, social and cultural ri-
ghts on the other, according to a commentator,*® while
drawing three potential options that should be analy-
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sed with regards to the breadth of human rights that
should be protected: the first one should only address
‘gross” human rights abuses; the second should only re-
fer to the ‘core” human rights treaties; and the third one
is to embrace all human rights instruments while esta-
blishing specific provisions with more severe sanctions
for ‘gross’ abuses.*"

The first option was largely discredited by virtually
all stakeholders, while the second was considered too
narrow, even if it resonates with the minimum set of
rights in Principle 12 of the UNGP*' The third option
reconciles with the stance of countries like Bolivia,?!
Cuba,? Ecuador® and South Africa,® whose views
underscore the importance of not omitting environ-
mental rights, the rights of indigenous peoples and
even the right to development, invoking the universality
of rights enshrined in the Vienna Declaration and Pro-
gramme of Action.”” Nearly all NGOs followed said
stance, while adding the right to food and nutrition,”*
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the rights of environmental defenders,”” the eradica-
tion of poverty and a gender-based perspective.”®

If the afore mentioned stance finds consensus, the
obvious question is what will happen to those rights
underpinned in international instruments that have no
universal recognition, such as regional human rights ins-
truments.

Accordingly, should all types of human rights be in-
cluded, then both, a self-standing right to a healthy envi-
ronment as well as procedural and substantive rights re-
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be annexed into the BHRT. This includes instruments
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Convention, deemed as ‘an important extension of en-
vironmental rights and of the corpus of human rights
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directly affect them, and sets the obligation of carrying
out social and environmental impact assessments®* -a
legal tool in several cases before regional human rights

bodies,** might also be included.

With that said, including rights related to the envi-
ronment into the BHRT, might be a good opportunity
to convey environmental protection in human rights
rhetoric, coalescing in a harmonious manner with cur-
rent IEL.?® However, due to a lack of universal state
support of said rights in international law — due to te-
chnical and political components better resolved in do-
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mestic fora,”” it will be interesting to witness how these

discussions evolve within this drafting process.

4.4. Responsibility and obligations of
corporations: revisiting pillar two of the UNGP

Pillar two of the UNGP and its role in the BHRT’s
drafting process was pivotal in this discussion. Accor-
ding to some delegates, ‘responsibility’, in the context
of corporations, should be differentiated from conno-
tations found in the UNGP on the one hand, and in
CSR contexts on the other.*®

Cuba proposed that companies shall disclose all the
information regarding preventive plans of human rights
protection and other due diligence procedures.” The
Ecuadorian delegation stressed that direct obligations
for corporations can be found already in several instru-
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ments of international law, namely the Convention on
Civil Liability for Oil Pollution Damage, which might
inspire the design of direct obligations upon companies
in the treaty.”” The South African delegation deemed
that the UNGP should set the ground for liability and
accountability for corporations in international human
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rights.

NGOs proposed the collective responsibility of
MNCs with respect to their subsidiaties.””” Moreovet,
it was advised that states should pass national legisla-
tion aiming to define obligations for MNCs to abstain
from any activity that could cause ecological harm; to
conduct independent ex ante and ex post human rights
and environmental impact assessments; to put in place
access to information mechanisms for individuals and
communities potentially affected by MNCs’ operations;
to implement on-going human rights and environmen-
tal monitoring systems; and to comply with judiciary
and administrative decisions.””

According to some participants, the standard where-
by business enterprises would certainly be bound to, is
human rights due diligence, which would include seve-
ral elements — like FPIC of indigenous peoples,”* and
whose definition and implementation should be left to
states looking to regulate companies operating at home
or abroad, while taking due consideration of their sup-
ply chains.*”
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In the document of the ‘elements for a BHRT’,
it was stated that MNCs shall have both positive and
negative obligations. The former is related to creating,
implementing and monitoring internal policies aligned
with internationally recognized human rights standards;
while the latter is connected to refraining from activities

that would undermine the rule of law.?’

In this vein, it was suggested to ponder the relevance
of the UNFCCC, the Vienna Convention for the Pro-
tection of the Ozone Layer and its Montreal Protocol
on Substances that Deplete the Ozone Layer, as instru-
ments that set out compliance mechanisms and annexes
subject of modification at the meeting of the parties to
ensure precision and flexibility as a strategy for enhan-
cing compliance and establish due diligence gauges.””’

It is worth clarifying that during the discussions,
stakeholders were mostly using the definition of ‘res-
ponsibility” as an obligation rather than as a breach the-
reto.””® With this in mind, two conflicting postures aro-
se: direct obligations for MNCs on the one hand, and
indirect obligations through states on the other. Howe-
ver, in-depth debate about the implications of either of
those positions was notoriously absent.

The ‘direct-obligation’ approach is based on the need
that corporations — as power-holders, shall also protect
human rights, thus striking a balance under internatio-
nal law between the rights of corporations enshrined in
BITs, and human rights embedded in the BHRT, provi-
ded that both are anchored in international agreements,
thus granting them equal value.””” Its main shortcoming,
however, is that it overlooks fundamental distinctions

between the private and the public realms, misconcei-
ving or ovetlapping each dimensions’ essential roles,?
and giving free rein to private entities to ‘capture’ an
international regime designed to protect individuals, as

was underscored by some NGOs.*

Furthermore, it is still unclear how exactly those ‘di-
rect obligations’ will be executed, or how they are going
to abate the inconsistency that stems from the imposi-
tion of obligations for ‘private subjects of international
law’ who will likely refrain to be bound by a norm that
opposes their interests. The options to deal with this
is that either MNCs become also part of the treaty or
— as in the international humanitarian law regime with
respect to rebel groups — they are bound by default to

the treaty.?”

Contrariwise, the ‘indirect obligations’ approach is
already an existent paradigm, where states are the means
for MNCs’ compliance of human rights obligations,
therefore, adding an environmental dimension therein
should be less complex. Then again, since it entrusts
human rights protection exclusively upon the state, it
falls short in recognizing a universal duty of protec-

tion.”®

A good example of the ‘direct obligation’ approach
is Section 1502 of the Dodd-Frank Act, a US domestic
law that seeks to raise investors and consumers’ awate-
ness through transparency ‘on potential corporate com-
plicity in human rights abuses, primarily in the Demo-
cratic Republic of the Congo’?** Domestic and foreign
companies, as a form of due diligence, must report the
origin of certain minerals in their products in order to
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avoid the funding of local groups linked to human ri-
ghts violations.

Although the cited example is confined to national
jurisdiction and does not incorporate a direct environ-
mental component, it nonetheless evinces the positive
impact behind drawing obligations for companies as a
mandatory due diligence requirement to operate. In that
vein, states under the treaty could flesh out due diligen-
ce obligations that not only touches upon human rights,
but also environmental protection.

Principle 17 of the UNGP contemplates corpora-
te due diligence as a way to identify, prevent, mitigate
and account for adverse human rights impacts, inclu-
ding current and potential ones.”® In that regard, the

Norms,?¢

as a way to materialize the concept of due
diligence, enshrined the need to carry out social and
environmental assessments before and during the life
cycle of the operation, ensuring ‘that the burden of the
negative environmental consequences does not fall on
vulnerable racial, ethnic and socioeconomic groups’.*’
Therefore, corporate due diligence could be delineated
taking into account existent standards of environmental
and social impact assessments intertwined with nascent

standards on human rights impact assessments.**

Regardless of the approach taken by the OEIWG
with respect to direct or indirect obligations for MNCs,
fixing binding standards of corporate due diligence is
arguably a step forward towards filling international law
lacuna; additionally, it is a good opportunity to merge
standards from two different law regimes, a challenge
that may find insights in current national and internatio-
nal law, as was demonstrated. Said examples could also
be transposed onto state-run companies, a category ba-
rely mentioned during the discussions and whose grey
areas could ignite further contention, even if Principle
4 of the UNGP takes due notice of their importance.”
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4.5. Liability for businesses

Delegates highlighted that the treaty should address
frequent litigation obstacles to render MNCs accounta-
ble, like complex corporate structures or the doctrine
of forum non conveniens.” Moreover, it was claimed that
standards should adapt to different civil and criminal
liability contexts or diverse legal systems and traditions,
while also allowing inter-state cooperation for legal en-
forcement and liability for all stages in the supply chain.
In addition, the level of liability could be proportional
to the level of due diligence measures taken from a pa-
rent company vis-a-vis its subsidiaries, implying that ru-

les should be adjusted on a case-by-case basis.*”!

Conversely, a delegate from an employers’ organi-
zation proposed that instead of focusing on standar-
ds, the treaty should have an approach where specific
conducts should be penalized and a pragmatic victim-
-otiented approach should be embraced.”* Moreovert,
defining the jurisdiction where the harmful conduct
took place and sanctioning them based on the level of
damage inflicted should be the focus.””

Bolivia and Cuba stressed that impairments of hu-
man rights perpetrated by parent companies and/or
their subsidiaries should amount to the executives’ lia-
bility.** To this, Venezuela proposed a list of harmful
conducts and their corresponding sanctions therein.””
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Ecuador recommended setting a nationality test in or-
der to lift the corporate veil, which may include, 7nzer
alia, the country where the company is domiciled, the
jurisdiction where its operations take place or the natio-

nality of their shareholders.?*

An NGO cited the Australian criminal code regar-
ding ‘fault elements other than negligence’, whereby it
is stated, znter alia, that either the body corporate’s board
of directors or a high managerial agent could be held
liable if expressly, tacitly or impliedly authorised or per-
mitted the commission of an offence.?”” Furthermore,
shared liability of MNCs for the ‘activities of their sub-
sidiaries, suppliers, licensees and subcontractors’, was
also stressed.””®

Moreover, the need of drawing legal liability provi-
sions to shift the burden of proof from the claimant
to the defendant was proposed by an NGO, since ‘tho-
se affected by corporate injustice, the complex organi-
sational processes within a company and its business
relationships are extremely difficult to determine and

prove’.”

All this begs the question of whether due diligen-
ce could be considered a measure that attenuates or
exempts liability of MNCs and their subsidiaries, or not.
The outcome of this question will depend on whether
the PPP, if included in the treaty, will be extensive to
the parent company and its subsidiaries or restrictive to
each supplier in the value chain. In this sense, interna-
tional liability regimes are mostly designed around the

concept of strict limited liability for private operators

30 like the movement of

in specific high risk activities,
ultra-hazardous substances, where private due diligence
is unknown, and paradoxically an integral implementa-

tion of the PPP is yet to be consolidated.”

If the BHRT includes the PPP, there should be a
balance between the strict liability standard and the im-
plications of implementing MNCs due diligence, whi-
ch may be used as a potential defence argument should
they commit wrongful acts. It is noteworthy that the
SRSG indicated that human rights due diligence, by it-
self, should not absolve a company from liability;*"* a ca-
veat that resonates with the formula in the Convention
on Civil Liability for Damage Resulting from Activities
Dangerous to the Environment, whereby an operator is
exempted from liability, inter alia, if the act was caused
by a third party intending to cause damage, and having

implemented safety measures first.*”®

Perhaps the first step to implement the PPP under
this new treaty is to identify the polluter or the human
rights transgressor, to whom a nationality test could be
applied, and depending on the size of the company, de-
termine whether home states should assume part of the
burden as ‘residual sources of redress’ This could be
seen as a progressive implementation of principles 13
and 16 of the Rio Declaration, with respect to liability
and compensation for adverse effects of environmen-
tal damage, and the internalization of environmental

costs.>
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5. CONCLUSIONS

Itis clear that since 2000, the prolific role of the HRC
in bolstering the human rights regime is undeniable,’
a contribution that certainly extends to the current
endeavour of crafting a BHRT, which indubitably is
a new opportunity to keep developing a vital service
for humanity. In that sense, a new BHRT is feasible,
although it entails colossal challenges that will have to
be dealt with caution, without repeating mistakes from
the past;”” and a way to do it, is by understanding that
law making processes are frequently diplomatic facades,
veiling each country’s political agendas.””® That is why,
the drafters of the BHRT should consider the risks of
paucity of precision when assigning direct duties to
MNCs and other businesses; namely a potential distor-
tion of the human rights regime by consigning states’
obligations to non-state actors®”. This risk may increase
taking into consideration that the main proponents and
supporters of the treaty are countries not particularly
deemed as democratic,”" demonstrating the importance
of legislative rigour and a vibrant diversity of voices in
the HRC.

To illustrate the previous point, almost every
stakeholder that was present in all three sessions had
similar views on neatly all the basic structure of the
BHRT, except for the contended point regarding the
scope of regulation. States were keen on regulating only
MNCs, while NGOs and experts suggested to extend it
to all types of businesses. Fortunately, an understanding
was reached as to regulate all businesses entities with
a transnational character, avoiding a potential collapse
that might stalled subsequent negotiations. This goes
without mentioning the absence of key actors, like the
US, which without them, thwarting the adoption of a
final outcome is a foreseeable scenario, analogous to
the unsuccessful experience of the UNCCTC and the
Norms.
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able in:

Evidently, it is difficult to assess, at least at this early
stage of drafting, what the substantive content, opera-
tive procedures, or practical shortcomings the BHRT
will entail, specially for environmental considerations;
however, the chances for environmental protection
are multiple if drafters start discussing them in subse-
quent drafting stages. What may spark further debate
on environmental dimensions are the broad assertions
regarding environmental principles that stakeholders
made during the first three sessions. But again, vaguely
worded declarations might be interpreted as an attempt
to internationalize domestic standards, an ambitious en-
deavour that should be meticulously examined.

Notwithstanding, it is worth of notice that several
IEL instrument were mentioned during the sessions;
signalling an attempt of cross-fertilization between dis-
tinct areas of law during these stages of the drafting,
and to that end, there is a multiple array of IEL tools
that could be useful in the future. Needles to say, the
HRC is a human rights body, not a conference of the
parties of an environmental agreement; and from what
was perceived at this early stage, the chasm that divides
both regimes, has not yet been bridged.

Ostensibly, the UNGP and other voluntary initiati-
ves designed to provide guidance on corporate human
rights responsibility, will keep developing and be pro-
gressively inserted onto global law and policy, conco-
mitantly with the negotiations of the BHRT, however,
if an honest and useful addition of environmental di-
mensions within these initiatives are intended to be in-
cluded, it is ‘still necessary to identify the relationship
between human rights obligations and environmental
protection in order to determine what environmental

responsibilities we expect corporations to respect’.’!!

Considering that this document has mainly addres-
sed the question of corporations’ responsibility to res-
pect human rights and the environment — or the second
pillar in UNGP’ vernacular, the plethora of ramifica-
tions around these discussions are still ill-explored; and
it hints the need to keep examining the way in which
the rest of the pillars interweave with other phenomena
that might be slightly out of the scope of the HRC.
That path must be followed in order to clinch this hea-
ted and elongated debate. Of course, the focus of this

311 BOYLE, Alan. Human rights and the environment: where
next?. Eurgpean Journal of International Iaw, v. 23, n. 3, p. 613-642,
2012. p. 621.
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unresolved matter should always be the global victims,
and in that category, it might be wise to make room for
the environment.
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RESUMEN

El estado de la implementacién de los Objetivos de Desarrollo Sosteni-
ble (ODS) en la Unién Europea (UE) en el contexto del Marco de los Nego-
cios y los Derechos Humanos de la UE merece consideracion. Este capitulo
sigue una aproximacion verticalista: explora los marcos legales y politicos
relevantes de la UE, tiene en cuenta la Agenda 2030 para el Desarrollo Sos-
tenible de la Comision Europea y los ODS y los avances relacionados tanto
en la UE como a un nivel internacional mas amplio, asi como la estrategia
de la Comisién Europea concerniente a la responsabilidad social corporativa
(RSC) y las cuestiones relacionadas con ella, con el objetivo de examinar su
compatibilidad y, eventualmente, sugerir propuestas integradoras.

ABSTRACT

The state of implementation of the Sustainable Development Goals
(SDGs) in the European Union (EU) in the context of the EU framework
governing business and human rights (B&HR) is worthy of consideration.
This chapter follows the top-down approach: it explores the relevant EU
legal and policy framework, takes into account the overarching European
Commission’s 2030 Agenda for Sustainable Development and the SDGs
and related developments at the EU and broader international level, as well
as the European Commission’s strategy concerning corporate social respon-
sibility (CSR) and issues related therewith, aiming at examining their compa-
tibility and, eventually, suggesting integrating proposals

1. INTRODUCCION

El estado de la implementacién de los Objetivos de Desarrollo Sosteni-
ble (ODS) en la Unién Europea (UE) en el contexto del marco de la UE
que rige los negocios y los derechos humanos merece consideracién. La
naturaleza de los ODS y su impacto en los distintos sistemas legales requiere
un reconocimiento de su interconexioén inherente y de la interdependen-



cia de aspectos econémicos, sociales, culturales y me-
dioambientales; visto desde la perspectiva legal, esto
implicarfa reinterpretar y articular las normas existentes
alaluz de las realidades sociales e implementar los cam-
bios relevantes.! Este capitulo seguird una aproximacion
verticalista, explorando los marcos legales y politicos
relevantes, tomando en consideracion la Agenda 2030
para el Desarrollo Sostenible de la Comisién Europea
y los ODS y los avances relacionados tanto en la UE
como a un nivel internacional mds amplio, asi como la
estrategia de la Comisién Europea concerniente a la res-
ponsabilidad social corporativa (RSC) y las cuestiones
relacionadas con ella.

Este capitulo examinara la compatibilidad de los res-
pectivos marcos y, eventualmente, sugerira propuestas
integradoras. En general, la aproximacion socialmente
responsable a los negocios es entendida como un prer-
requisito necesario para la consecucion de los ODS en
la practica. Sin embargo, los pasos de la UE en este
respecto han sido criticados por no ocuparse adecua-
damente de las negativas consecuencias sociales y me-
dioambientales de las actividades del sector privado.®
La falta de medidas concretas destinadas a fomentar la
implementacion de los ODS en la practica hace también
necesario analizar los existentes marcos regulatorios a
nivel nacional y de la UE desde la perspectiva de los
ODS y evaluar su potencial para contribuir a la realiza-
cién de dichos ODS.?

El analisis aplicara znter alia una aproximacion basa-
da en los derechos humanos incorporando estandares
internacionales de derechos humanos, persiguiendo el
desarrollo como uno de los métodos de investigacion
subyacentes. Esta aproximacion fomenta la necesidad
de monitorizar y rendir cuentas, que son petcibidos
como cruciales para la realizacion de los objetivos en

1 B. Mayer, ‘Sustainable development law on environmental mi-
gration: the story of an obelisk, a bag of marbles, and a tapestry’.
Environmental 1aw Review, 2012, 14, 111, 113.

2 European Coalition for Corporate Justice, EU Action Plan Over-
looks Human Rights Risks of Corporate Activities, 23 de Noviembre
de 2016, https://business-humanrights.org/sites/default/files/
documents/EU%20Action%20P1an%200n%20SDGs%200ovet-
looks%20risks%0200f%20corporate%20activity%020%28 ECCJ %20
Press%20Release?%029.pdf (last accessed 25 March 2018).

3 SDG Watch Europe, Statement on the European Commiissions Com-
munication on European Action for Sustainability, 23 de Noviembre de
2016,  www.sdgwatcheurope.otg/single-post/2016/11/23/State-
ment-on-the-European-Commission%E2%80%099s-Communica-
tion-on-European-action-for-sustainability (last accessed 25 March
2018).

la practica y la ausencia de los cuales ha sido repetida-
mente criticada. La investigacion de los ODS también
presupone una aproximacion interdisciplinaria a la in-
vestigacion. Por tanto, el analisis de los marcos politicos
y legales relevantes aplicara los elementos del razona-
miento del Nuevo Realismo Legal, que acentta infer alia
la necesidad de tener en cuenta datos empiricos relevan-
tes.” A este respecto, datos estadisticos, propotcionados
por ejemplo por Eurostat, o seleccionados de estudios
de caso de Estados Miembro de la UE, podrfan ser usa-
dos como fuentes. Dada la esperada variedad de cues-
tiones especificas relacionadas con la implementacién
de los ODS y los asuntos relacionados con ellos a nivel
nacional, los estudios de caso serdan usados solamente
como una muestra no probatoria con el fin de ilustrar
ciertos puntos, en caso de ser relevantes y aplicables. Al
mismo tiempo, una aproximacion asi tiene el potencial
de reconectar la implementacion verticalista empezan-
do al nivel de la UE con las realidades de niveles nacio-
nales para prevenir la ocurrencia de potenciales brechas
a nivel practico.

2. EL CamMiINO DESDE LOS OBJETIVOS DE
DEesARROLLO DEL MILENIO HASTA Los OBJETIVOS
DE DESARROLLO SOSTENIBLE

El predecessor de los Objetivos de Desarrollo Sos-
tenible (ODS) podtia encontrarse en los Objetivos de
Desarrollo del Milenio proclamados en el 2001. El in-
centivo para su adopcion podria ser visto como la ne-
cesidad de responder al proceso de globalizacion, que
es duramente criticado en tanto se discute que sus be-
neficios se distribuyen de manera bastante desigual,
mientras que los costes deben ser asumidos por todos.®
En particular, incluso sin subestimar las ventajas que la
globalizacion ha traido a millones de personas, tiene que
considerarse como mejorar el gobierno y regular el libre
comercio en vista de reducir o eliminar los riesgos y

4 E. Bonnar, ‘Exploring the human rights based approach princi-
ples and the value of their pragmatic application in being integrated
with national performance frameworks as part of the Sustainable
Development Goals implementation, monitoring, follow-up and re-
view’. Scottish Human Rights Journal, 2016, 3.

5 A. Huneeus, ‘Human rights between jurisprudence and social
science’. Leiden Journal of International Iaw, 2015, 28, 255-256.

6 J. Briant Carant, ‘Unheard voices: a critical discourse analysis of
the Millennium Development Goals’ evolution into the Sustainable
Development Goals’. Third World Quarterly, 2016, 38, 16.
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dafios que ocurren a las preocupaciones no comercia-
les como la proteccion del medio ambiente y el desat-
rollo sostenible, la salud publica, los derechos humanos,
bienestar social, los intereses de los consumidores, y la
seguridad alimentaria y de los productos. En mayor me-
dida, los resultados de los Objetivos de Desarrollo del
Milenio pueden ser vistos de forma mas bien positiva,
especialmente en el progreso con respecto a la lucha
contra la pobreza, el hambre y las enfermedades.” Los
Objetivos de Desarrollo del Milenio fueron proyecta-
dos para durar hasta 2015; sin embargo, la comunidad
internacional ya estaba mirando y planificando para el
periodo siguiente.

La base para los ODS fue establecida en 2012 con la
adopcion del documento The Future We Want producido
en Rio+20. Este documento estipulaba que incluso a
pesar de que los ODS habian sido concebidos como
globales en su naturaleza y universalmente aceptados,
necesitaban tener en cuenta “[d]iferentes realidades na-
cionales, capacidades y niveles de desarrollo”.* Ademas,
respondiendo a la critica asociada con los Objetivos de
Desarrollo del Milenio, los ODS fueron disefiados ex-
plicitamente para integrar aspectos econémico, sociales
y medioambientales de una forma holistica.” El pro-
ceso que llevo a la adopcidon de los ODS fue también
apoyado por el marco Compacto Global de la ONU
- centrandose principalmente en la relacion entre los ne-
gocios y los derechos humanos - que resalt6 la contri-
bucién de los negocios a la hora de fomentar los ODS a
través de acciones de negocios responsables.'” En 2015,
la Agenda para el Desarrollo Sostenible fue adoptada en
la 70° Asamblea General de la ONU, introduciendo 17
ODS y 169 objetivos asociados, que entraron en vigor
en 2016."" A diferencia del matco de seguimiento de los

7 J.D. Sachs, ‘From Millennium Development Goals to Sustain-
able Development Goals’. Lancet, 2012, 379, 2206. Véase también
P.D. Farah, “Trade and progress: the case of China’. Columbia Journal
of Asian Law, 2016, 30, pp. 97-107; PD. Farah and E. Cima (eds),
China’s Influence on Non-Trade Concerns in International Economic Law.
Nueva York/Londres: Routledge, 2016.

8 U. Pisano et al., “The Sustainable Development Goals (SDGs)
and their impact on the European SD governance framework’.
ESDN Quarterly Report, 2015, no. 35, 6.

9 U Pisano et al., “The Sustainable Development Goals (SDGs)
and their impact on the European SD governance framework’.
ESDN Quarterly Report, 2015, no. 35, 6.

10 UN Global Compact, The Role of Business and Finance in Sup-
porting the Post-2015 Agenda, Julio 2014, www.unglobalcompact.org/
docs/news_events/9.6/Post2015_WhitePaper_2July14.pdf (dltimo
acceso el 25 de Marzo de 2018); véase también Pisano, op. cit.,12.
11 UN General Assembly, Transforming Our World: the 2030 Agen-

Objetivos de Desarrollo del Milenio, el seguimiento de
los ODS se basa en un marco multinivel, incluyendo
reportes nacionales, globales, regionales y teméticos.'
Los paises son alentados a desarrollar indicadores a ni-
veles nacional y subnacional, los cuales deberfan com-
plementar indicadores globales.”” Ademads, en contraste
con los Objetivos de Desarrollo del Milenio, que se cen-
traban principalmente en paises en desatrollo, los ODS
se centran tanto en paises en desarrollo como en paises
desarrollados."

En el contexto de la UE, el desarrollo sostenible es
un objetivo fundamental incluido en el Articulo 3 del
Tratado de la Unién Europea (en lo sucesivo “TUE”)."
Los objetivos del marco coherente de desarrollo sos-
tenible podrian ser localizados remontandonos al afio
2000, cuando la UE introdujo la Estrategia de Desar-
rollo Sostenible de la UE, estableciendo siete priorida-

des y objetivos clave hasta 2010.'¢

Esto fue seguido por
la Estrategia Buropa 2020, defendiendo un crecimiento
inteligente, sostenible e inclusivo, acompafiado a su vez

de cinco objetivos."” Sin embargo estas iniciativas, espe-

da for Sustainable Development, UN Resolution A/RES/70/1, 25 de
Septiembre de 2015, disponible online: http://www.un.org/en/
development/desa/population/migration/generalassembly/docs/
globalcompact/A_RES_70_1_E.pdf (last accessed 25 March 2018);
European Commission, Communication to the Eurgpean Parliament, the
Council, the Enrgpean FEconomic and Social Committee and the Committee
of the Regions. Next Steps for A Sustainable Europe: European Action for
Sustainability, Document SWD(2016) 390 Final, Estrasburgo, 22 de
Noviembre de 2016, https://ec.curopa.cu/europeaid/sites/deveo/
files/communication-next-steps-sustainable-europe-20161122_
en.pdf (dltimo acceso el 25 de Marzo de 2018).

12 Burostat, Sustainable Development in the European Union: 2015
Monitoring Report of the EU Sustainable Development Strategy, 2015, 34,
http://ec.curopa.cu/eurostat/documents/3217494/6975281 /KS-
GT-15-001-EN-N.pdf (ultimo acceso el 25 de Marzo de 2018).

13 J. Bequiraj, ‘Future perfect: measuring access to justice in the
post-2015 development framework’. Public Law 2016, 549.

14 J. Bequiraj, ‘Future perfect: measuring access to justice in the
post-2015 development framework’. Public Law 2016, 549.

15 A. Renda, ‘How can sustainable development goals be “main-
streamed” in the EU’ better regulation agenda?’. CEPS Policy In-
sights, 2017, 12.

16 Council of the European Union, Renewed EU Sustainable De-
velgpment Strategy, Document 10917/06, Brussels, 5-16 June 2006.
Por primera vez, los principios guifa tras el desarrollo sostenible son
incluidos en un marco unico desde la perspectiva de la estrategia de
la UE hacia el desarrollo sostenible. Estos principios inclufan cam-
bio climatico y energfa limpia; transporte sostenible; consumicion
y produccién sostenibles, conservacion y gestion de los recursos
naturales; salud publica; inclusién social, demografia y migracion;
los retos de la pobreza global y el desarrollo sostenible; y mas tarde
también la educacion y la formacion; y la investigacion y el desar-
rollo. Véase también U. Pisano, op. cit., 20.

17 European Commission, EUROPE 2020 A Strategy for Smart,
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