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Human right to labor protection in Ukraine:
current situation and the prospects of
implementation of international rules*

Direito Humano a protecao laboral na
Ucrania : situacao atual e as perspectivas da
implementacao das regras internacionais

Nina Daraganova**

Abstract

This article considered the right to labor protection as one of the most
important human rights. The author analyzes the current state of protec-
tion of the right to labor protection in Ukraine and the prospect of im-
plementation of international norms regulating this right. It is determined
that the hallmark of the current stage of development of Ukraine is the
exacerbation of problems related to human security and occupational safety.
It is established that the situation regarding the presence of high levels of
occupational injuries and occupational diseases in Ukraine is often a conse-
quence of violations of the requirements of international legal acts on oc-
cupational safety. It is proved that today, one of the most difficult problems
in Ukraine is bridging the gap between the legislation (both international
and national) in the field of labor protection and their actual application.
It is justified that official statistics do not reflect the real situation regarding
human rights on labor protection in Ukraine. The author establishes the re-
asons for the absence in the official sources of real information about cases
of injury to workers at the production. The role of labor inspectorate in
Ukraine in the implementation of international labor protection standards
has been determined.

keywords: Human rights. Labor protection. International labor protection.

Resumo

Este artigo considera o direito a prote¢ao do trabalho um dos direitos huma-
nos mais importantes. O autor analisa o estado atual da prote¢do do direito
a protec¢do do trabalho na Ucrania e a perspectiva de implementac¢io de not-
mas internacionais que regulam esse direito. Determinou-se que a marca do
estagio atual de desenvolvimento da Ucrania ¢ a exacerbagio de problemas
relacionados a seguran¢a humana e a seguranca no trabalho. Estd estabele-
cido que a situacdo relativa a presenca de altos niveis de lesoes e doengas
ocupacionais na Ucrania ¢é frequentemente uma consequéncia das violagoes
dos requisitos dos atos juridicos internacionais sobre seguranca no trabalho.
Esta provado que hoje, um dos problemas mais dificeis na Ucrania é preen-



cher a lacuna entre a legislacio (internacional e nacio-
nal) no campo da prote¢ao do trabalho e sua aplicagio
efetiva. Justifica-se que as estatisticas oficiais nao refle-
tem a situacio real dos direitos humanos em matéria de
protecdo do trabalho na Ucrania. O autor estabelece as
razdes da auséncia nas fontes oficiais de informacdoes
reais sobre os casos de lesoes aos trabalhadores da pro-
ducio. Foi determinado o papel da inspecao do trabalho
na Ucrania na implementa¢iao das normas internacio-
nais de prote¢do do trabalho.

Palavras-chave: Ditreitos humanos. Protecio laboral.
Protecao laboral internacional

1 Introduction

The Constitution of Ukraine recognized a person,
his life, health, honor, dignity, immunity and safety as
the highest social value. All human rights, freedoms
and their guarantees must determine the content and
orientation of the activities of the state, and the state is
responsible to the person for its activities'. One of the
important places in the system of constitutional rights
is the right of the citizen to work and proper, safe and
healthy working conditions” — namely the right to labor
protection.

In Ukraine, the legal foundations for the realization
of the right of workers to protect their life and health
in the course of labor activity, to appropriate, safe and
healthy working conditions, were laid down by the Law
of Ukraine “On Labor Protection” adopted in October
19923,

! Article 3 of The Constitution of Ukraine (UKRAINE. [Con-
stitution (1996)]. The Constitution of Ukraine, June 28, 1996 Ne
254x/96-BP.  Available at:  https://zakon.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80?lang=en. Accessed:
9 Jun. 2019.)

* Article 43 of The Constitution of Ukraine (UKRAINE.
[Constitution (1996)|. The Constitution of Ukraine, June 28, 1996
Ne 254k/96-BP. Available at: https://zakon.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80?lang=en.  Accessed:
9 Jun. 2019.)

> The law defines: the foundations and principles of the state poli-
cy of Ukraine in the field of labor protection, including: the priority
of the life and health of workers and the employer’s full responsibil-
ity for creating appropriate, safe and healthy working conditions;
raising the level of industrial safety by providing full technical con-
trol over the state of production, technology and products, assisting
enterprises in creating safe and harmless working conditions; social
protection of workers and full compensation for harm to persons
who suffered from industrial accidents and occupational diseases,

However, the current stage of Ukraine’s develop-
ment is exacerbated by problems related to human se-
curity and labor protection. The texts of the acts of
the current legislation on labor protection still contain
a considerable number of outdated, ambiguous, contra-
dictory and inconsistent legal norms, which is a viola-
tion of the requirement of systematic legal legislation.

However, particular concern is the high level of
occupational injuries and occupational diseases, which
is one of the main indicators of labor protection. In
particular, according to the Federation of Trade Unions
of Ukraine, over the past 10 years, the number of em-
ployees in conditions that do not meet the established
standards on labor protection has doubled and amounts
to more than 3 million workers®.

The high level of occupational injury and occu-
pational disease in Ukraine is often a consequence of
violations of international legal requirements on labor
protection and leads to a wide variety of legal studies in
this field and attempts to identify ways to address these
problems.

At the same time, as M. Anufriev rightly pointed out,
the problem of human rights and their protection be-
longs, of course, to the global ones, which have been
solved by mankind for centuries. The human commu-
nity has had to go a long and complicated way in order
to understand the full meaning of human rights and
freedoms, to conclude that human beings are the hi-
ghest social value’. To a full extent, the same applies
to ensuring that citizens exercise their rights to labor
protection in accordance with the requirements of in-
ternational instruments.

etc. (UKRAINE. Law of Ukraine, October 14, 1992 Ne 2694-XI. On
Labor Protection. Available at: https://zakon.rada.gov.ua/laws/
show/2694-12Plang=cn. Accessed: 9 Jun. 2019).

* ABOUT the results of the consideration of the round ta-
ble recommendations of 10 february 2015. Information and
Analytical Center of the Federation of Trade Unions of Ukraine.
Available at:  http://www.fpsu.org.ua/napryamki-diyalnosti/pra-
vovij-zakhist/6990-pro-rezultati-rozglyadu-rekomendatsij-kruglo-
go-stolu. Accessed: 9 Jun. 2019.

> For more details see: AHVOPIEB, M. 1. 3minaenaa AMCHIUIAIHI
i 3akoHHOCTI fIK PAKTOP AOTPHMAHHSA IIPaB i CBOOOA IPOMAAAH
y cAyxO0Biil aisaprOCTI npamiBrukis OBC. Buuux Xapriscexozo
Hayionanstozo yrisepcumenty enympiunix cnpas. n. 11, c. 9-12, 2000.
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2 Human right to labor protection
in Ukraine - analysis of the current
situation

Ukraine is Member of International Labor Organi-
zation (ILO) since 12.05.1954. As of January 1, 2019,
Ukraine has ratified 71 of the 189 Conventions of In-
ternational Labor Otrganization, including 8 out of 8
Fundamental conventions, 4 out of 4 Governance con-
ventions and 59 of 177 Technical conventions®.

In accordance with Article 9 of The Constitution
of Ukraine, the existing international treaties, the con-
sent of which has been given by the Verkhovna Rada
of Ukraine, are part of the national legislation of Ukrai-
ne’. The Labor Code of Ukraine stipulates that if an
international treaty or international agreement in which
Ukraine participates establishes rules other than those
contained in the labor law of Ukraine, then the rules of
an international treaty or international agreement ap-
ply®. Thus, both of The Constitution of Ukraine and
The Labor Code of Ukraine enshrined the principle of
priority of international legal norms over those of na-
tional law.

However, today, one of the most difficult proble-
ms in Ukraine (unfortunately not only in the context of
consideration of the right to labor protection) is brid-
ging the gap between current national and international
regulations and their actual application. Standards do
not become a general rule of conduct, but only a desira-
ble, but often rather far-reaching, guideline. Therefore,
the implementation of these norms is one of the most
problematic issues.

We agree that this declaration of norms, this practi-
cal inactivity of some constitutional provisions on the
right of labor protection of have their deep objective
reasons and grounds. Constitutional and legal principles

¢ INTERNATIONAL LABOR ORGANIZATION. Rat-
Jfied conventions. Available at: https://www.ilo.org/gateway/faces/
home/ctryHomerlocale=EN&countryCode=UKR&_adf.ctrl-
state=qf3x0c73a_9. Accessed: 12 Jun. 2019.

Article 9 of The Constitution of Ukraine (UKRAINE.

[Constitution (1996)]. The Constitution of Ukraine, June 28, 1996
Ni 254x/96-BP. Available at: https://zakon.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80?lang=en. Accessed:
9 Jun. 2019).
8 Article 8-1 The Labor Code of Ukraine (UKRAINE. The Labor
Code of Ukraine, on December 10, 1971 Ne 322-VII. Available at:
https://zakon.rada.gov.ua/laws/show/322-08?lang=en. Accessed:
9 Jun. 2019).

(in human and civil rights, freedoms, foundations of ci-
vil society, rule of law, etc.) formulated in independent
Ukraine are characteristic of a well-formed democra-
tic system and can be implemented in the conditions
at least, developed bourgeois society and the state. Ne-
vertheless, in a post-socialist country such conditions
are absent. This creates a significant gap between the
relevant constitutional provisions and the actual reality.
And the chosen course of transformation has so far led
to rather underdeveloped socio-economic, political and
legal forms and relations’.

Consideration of the current state of legal support
for labor protection in Ukraine requires careful analysis
of statistics related to the level of occupational injuries
and occupational diseases in Ukraine, as these indica-
tors are one of the main indicators of the state of labor
protection in the country. According to Y. Zaloznova
and I. Brag, there are in general only two main types of
occupational health risks for workers due to working
conditions, first, the risk of occupational injury, and se-
cond, the risk of occupational disease”.

Indeed, occupational accidents and occupational di-
seases have been and remain a major social problem,
causing the largest widespread socio-economic losses,
occupational injury rates remain the most important
characteristic of labor protection management''.

2.1 Official information on the status of
occupational injuries

Official statistical information on the status of oc-
cupational injuries and occupational diseases in Ukraine
is accumulated and generalized by the Social Insurance
Fund of Ukraine'? and the State Service of Ukraine on

’  For mote information see: HEPCECAHLI B. C. FOpucnpyoenyus.
BBeacHre B Kypc oOImedl TEOpHMH IIpaBa M TOCYAAPCTBA: AAA
FOPUAHYCCKUX — BY30B Mocksa: HOPMA-
MH®PA-M, 1998. 288 c.

1" More information on this subject see: SAAO3HOBA, O. C,,

Bpara 1. I'. Ominxka crany oxoponn Ta Gesnexn mparii i coriaAbHO-

n  aKyABTETOB.

CKOHOMIYHIX HACAIAKIB X He320€3IIEUCHHS Y BYTIABHIIA IIPOMICAOBOCTI
Vpaiaw. Exonomixa npomucaosocmi. n. 2, c. 271-279, 2011.

" For more information see: KPYKMAKO O. €. Hayxosi sacadu
ONePamusHO20 Ynpasainna 0xXopoHor npayi: aBTOped. AUC. ... AOKT. TEXH.
mayk: 05.26.01. Kuis, 2011. c. 5.

2 Thus, according to Article 9 of the Law of Ukraine “On
Amendments to Certain Legislative Acts of Ukraine on Reform-
ing the Compulsory State Social Insurance and Legalization of the
Wage Fund” of December 28, 2014, the main objectives of the So-
cial Insurance Fund of Ukraine are:
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Labot" - the central body of executive power imple-
menting state policy in the field of labor protection.

Thus, according to the official data of the Social In-
surance Fund of Ukraine, in 2014, the working bodies
of the Executive Directorate of the Fund registered 6
850 (of which 525 were fatal) victims of industrial ac-
cidents and 4 352 occupational diseases. In 2014, com-
pared to 2013, the number of insurance accidents de-
creased by 25.7% (from 9 221 to 6 850), the number of
fatalities decreased by 0.6% (from 528 to 525), and the
number of occupational diseases decreased by 25.7% or
by 1,509 cases (from 5,861 to 4,352)"*. And comparing
this number of victims with 2012 data, when the Social
Insurance Fund of Ukraine received 12,907 reports of
industrial accidents involving 13,313 people (including
1 766 fatalities)", these statistics show a decrease in the
number of accidents in production for two years almost

doubled.

An even more consistent tendency to reduce the
number of industrial accidents (or at least to stabilize
them) is observed when comparing the above data with
the data for 2015-2018. In particular, in 2018 there were
4 805 industrial accident victims, in 2017 - 4 965, in
2016 - 4 766, and in 2015 - 4 592'°.

Some scholars, such as O. Sorochinskaya, also point
out that since Ukraine gained independence, there has

“1) implementation of state policy in the fields of social insurance
against industrial accident and occupational disease that caused dis-
ability, in connection with temporary disability, health insurance;

2) provision of material security, insurance payments and social ser-
vices;

3) accident prevention;

4) attribution of the policyholder to the class of professional risk
of production taking into account the type of its economic activity;
5) carrying out checks of the reliability of the information provided
by the insurers on the types of economic activity (including the main
one) of enterprises, institutions and organizations, regardless of the
form of ownership, type of activity and management in order to
classify the insurer in the class of professional risk of production
taking into account the type of its economic activity etc.”.

3 UKRAINE. Cabinet of Ministers of Ukraine. Reguiations on the
State Service of Ukraine on Labor, n, 96, February 11. Available at: htt-
ps://zakon.rada.gov.ua/laws/show/96-2015-%D0%BF?lang=en.
Accessed: 9 Jun. 2019.

1 ANALYSIS of industrial accidents and occupational discases in
2014 in Ukraine. Social Insurance Fund of Ukraine. Available at:
http:/ /www.social.org.ua. Accessed: 10 Jun. 2019.

15 ANALYSIS of industrial accidents and occupational discases in
2012. Social Insurance Fund of Ukraine. Available at: http://www.
social.org.ua. Accessed: 10 Jun. 2019.

¢ ANALYSIS of industrial accidents and occupational diseases
for 2015-2018. Social Insurance Fund of Ukraine. Available at:
http:/ /www.social.org.ua. Accessed: 10 Jun. 2019.

been a steady tendency to reduce occupational injuries,
both general and fatal. This thesis author is supported
by the following statistics: in 1990, there were 139,600
cases of injuries (including 2 640 with fatalities); in 1995
- 80 450 (2 195 - with fatal consequences); 1999 - 39
844 (1 388 - lethal), in 2003 - 24 929 (1 230 - lethal);
2007 - 18 982 (925 - lethal), and in 2010 - 12 242 (535
- lethal)"".

Based on the analysis of the above data, one could
conclude that there is a stable tendency to reduce both
cases of occupational injuries and occupational diseases
in Ukraine, and therefore the effective functioning in
the country of the mechanism of legal protection of
human rights for labor protection.

2.2 The current state of human rights for labor
protection in Ukraine

However, the above official statistics do not reflect
the true situation of human rights in the field of labor
protection in Ukraine. In support of this view, we pre-
sent the following arguments.

The transformations taking place in modern Ukraine
inevitably impose their imprint on both its entire legal
system and on such a vital field as labor protection. At
the same time, at the present stage of its development,
Ukraine has faced aggravation of problems in this area.
According to the data of public control exercised by
the trade union organizations of the Federation of Tra-
de Unions of Ukraine, in 2014, 699 thousand workers
were violated labor and socio-economic rights, which
is twice more than in 2013. And in the last 10 years
the workers who are working in conditions that do not
meet the requirements the established safety standards
have doubled to over 3 million. In 2013 of employees
worked in poor sanitary and hygienic conditions: in the
mining industry - 71 %; in the metal industry - 53%;
chemical industry - 41%,; in the energy sector - 33%'%.

Therefore, some employers are not prepared to
create working conditions that meet the established re-

7" For more information see: COPOUMHCBKA O. A. Crzart oxoporu
npayi 6 Yipaini ma axoou daa i nosinuenya. SOIPHIK HAYKOBHUX IIPAIlh
AepKaBHOIO eKOHOMIKO-TEXHOAOITYHOIO YHIBEPCUTETY TPAHCIIOPTY.
Cep.: Tpancroprri cucremu i rexnoaorii. Bum. 24. C. 240-247. 2014.
8 INFORMATION and Analytical Center of the Federation of
Trade Unions of Ukraine. Available at: http://www.fpsu.org.ua/
napryamki-diyalnosti/ pravovij-zakhist/6990-pro-rezultati-rozgly-
adu-rekomendatsij-kruglogo-stolu. Accessed: 10 Jun. 2019.
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quirements for labor protection (including international
legal standards) and to carry out real preventive work on
occupational safety. On the contrary, in the event of an
accident, they try to hide this case.

This fact influences the level of officially recorded
industrial accidents, which in turn causes significant
differences between the real state of labor protection
in Ukraine and the positive, encouraging information
provided by the Social Insurance Fund of Ukraine®. It
also follows from the information provided by the tra-
de unions that non-governmental organization, through
public scrutiny, can significantly assist state institutions
in exercising their powers in the field of labor protec-
tion.

In addition, the Fund itself noted in the preamble
to the Analysis of Industrial Accident and Occupatio-
nal Diseases that a comparative analysis of the status of
these cases and occupational diseases was made without
taking into account those accidents and occupational
diseases that occurred at the enterprises located in the
settlements at the territories of which state authorities
temporarily do not exercise or do not fully exercise their
powers™. That is, since 2015, and up to the present, due
to objective circumstances, official statistics do not inclu-
de all accidents and occupational diseases in Ukraine®'.

It should also be noted that the analysis of official
statistics shows that the number of fatalities in case of

industrial accidents has increased significantly in Ukraine.

Thus, at the parliamentary hearings on the state of

" For more information see: AAPATAHOBA, H. B. Cywacruii cnan
npasosoi ocsimu y cgepi ynpasainna oxoporor npayi 6 Ypaini. 1lpasosa
ocsima 8 Yipairi: €BOAOLLs, CYYACHHI CTAH, IIEPCIICKTHBH PO3BUTKY:
MarepiaAn HayKoBO-LpakTmaHOi KoH(epenmii. Knis: Axasemin
aaBokatypu Vkpainu, 2017. Available at: https://sites.google.com/
my.aau.edu.ua/conf-27-04-2017 /marepiaan/marepiaan-vacrusa-5.
Accessed: 10 Jun. 2019.

% ANALYSIS of industrial accidents and occupational diseases in
2015. Social Insurance Fund of Ukraine. Available at: http://www.
social.org.ua. Accessed: 10 Jun. 2019.

2 In 2014, compared to 2013, the number of employed popu-
lation decreased by 1 million 200 thousand people. According to
expert estimates alone, 800,000 jobs have been lost in the Donetsk
region alone. Having lost their jobs and ended up in the epicenter
of hostilities, 1 million 345,000 Ukrainians were forced to flee their
homes. It is the largest internal movement of citizens in the his-
tory of independent Ukraine. (PRESENTATION of the Employ-
ment Setvice Reform of June 26, 2015. Available at: http://tsn.
ua/groshi/derzhava-pracevlashtovuvatime-ukrayinciv-po-novomu-
prezentaciya-reformi-sluzhbi-zaynyatosti-445971.html.  Accessed:
10 Jun. 2019).

industrial safety and labor protection in 2010, it was
noted that the ratio of accidents with fatalities to the
number of occupational injuries has increased from 21
cases to 55 cases since 1992. At the same patliamenta-
ry hearings, it was reported that in Ukraine every 18th
injury case is a fatal case, and it does not correspond to
the existing laws in the world (according to the Interna-
tional Labor Organization, the average ratio is: 1 death
763 injured)®.

On the other hand, the current level of injury in
Ukraine indicates that a significant number of cases
of injury to workers with mild and moderate severity
are simply hidden from the investigation by employers,
and therefore not accounted for. The mass concealment
of cases of injury to workers at work or their transfer
to the non-production category exempts the employer
from carrying out effective preventive measures at the
enterprise, and the Social Insurance Fund of Ukraine
releases from compensation for the damage caused to
the life and health of the victims.

2.3 Reasons for the absence of completeness
of information in the official sources on the
cases of injuries in the workplace

The lack of actual information on cases of injury to
workers at work is a serious problem for Ukraine and
occurs, we believe, for several main reasons:

1) concealment by employers of industrial injury
cases from officials of the Social Insurance Fund of
Ukraine - only fatal injuries are really difficult to conceal
and not investigate. The correctness of this conclusion
is confirmed by scientific research®;

2) transfer of industrial injury cases to the non-pro-
duction accident category;

*  For morte information see: XOXOTBI O. L. Cmerocpama sucmyny

na 1lapaamenmeviux cnyxarmnax 6i0 17 aucmonada 2010 p. «l1po cran
poMucAoBoi Gesriekn Ta oxopoHu mpaniy. Available at: http://
static.rada.gov.ua/zakon/skl6/11session/par_sl/s11711110.htm.
Accessed: 10 Jun. 2019.

#  Ukraine is now a country where only serious and fatal accidents
are actually recorded, and potentially dangerous cases are only re-
corded in single companies, mainly with foreign investments. And in
the absence of real data on Ukraine, it is impossible to establish the
correlation between dangerous events, minor injuries and injuries with
serious consequences... (boraamosa O. B. Ilpotreru suxopucmania
meopii’ nipamion mpasMamusMy 041 3anobicarna HemachuM 6unadkam i
supobnuymer. Ilpotaemu oxoponu npayi 6 Yipaini: 36ipnux  nayxosux
npays.  Kuis: AY «HamoHaAbHHE HAYKOBO-AOCAIAHHIA IHCTHTYT
ITPOMHCAOBOI Oe3IeKH Ta OXOpoHH Impartiy, Burr. 29. 2015. C. 43.).
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3) the presence of alarge number of people working
under civil agreements or without any documents at
all*!; therefore, deprived of the right to labor protection,
including state guarantees in case of injury or death;

4) in the territories of Donetsk and Lugansk regions
controlled by Ukraine, in the context of conducting an
anti-terrorist operation, the procedure of investigation
of accidents and causes of occupational diseases is de-
layed;

5) the introduction in Ukraine of a moratorium on
inspections by inspectors of the State Service of Ukrai-
ne on Labor, which operated from 2015 to 2018.

3 The role of the national labor
inspection in the implementation of
international labor standards

One of the key elements of the system of state ad-
ministration of labor protection in Ukraine is the State
Service of Ukraine on Labor. It is this state authority
that is tasked with implementing the state policy in the
fields of industrial safety, labor protection, occupatio-
nal health, handling explosive materials for industrial
purposes, carrying out state mining supervision, as well
as on the supervision and control of compliance with
labor legislation, etc.”.

The legal status of this body is established primarily
by the norms of The Constitution of Ukraine (Arti-
cles 3,0, 8,9, 13, 19, 22, 24, 26, 27, etc.). A significant
amount of authority of the State Service of Ukraine on
Labor is determined by a number of international acts.
A special place among them belongs to the ILO Con-
ventions, and above all: Labor Inspection Convention,
1947 (No. 81), Labor Inspection (Agticulture) Conven-
tion, 1969 (No. 129) and Labor Inspectorates (Non-
-Metropolitan Tertitories) Convention, 1947 (No. 85)*.

% For more information see: VKPATHELD C. SI. Cmenocpama
sucmyny na Ilapaamenmeskux cayxamnax 610 17 aucmonada 2010 p.
«ITpo cran mpommcaoBoi Gesreku Ta OXopoun parti». Available at:
http://rada.gov.ua/zakon/skl6/11session/par_sl/s11711110.htm.
Accessed: 10 Jun. 2019.

»  Item 3 UKRAINE. Cabinet of Ministers of Ukraine. Regnlations
on the State Service of Ukraine on Labor, Resolution of the, February 11,
2015 Ne 96. Available at: https:/ /zakon.rada.gov.ua/laws/show/96-
2015-%D0%BFrlang=en. Accessed: 9 Jun. 2019.

% INTERNATIONAL LABOR ORGANIZATION. Labour In-
spection Convention, n. 81, 1947. Available at: https://wwwilo.org. Ac-

Thus, in accordance with the requirements of Ar-
ticle 3 of Convention No. 81 the functions of the sys-
tem of labor inspection in Ukraine is included: (a) to
secure the enforcement of the legal provisions relating
to conditions of work and the protection of workers
while engaged in their work, such as provisions relating
to hours, wages, safety, health and welfare, the employ-
ment of children and young persons, and other con-
nected matters; (b) to supply technical information and
advice to employers and workers concerning the most
effective means of complying with the legal provisions
(possibly except point (c).

Ukrainian inspectors, secured by appropriate docu-
ments confirming their authority, have the right: (a) to
enter freely and without previous notice at any hour of
the day or night any workplace liable to inspection; (b)
to enter by day any premises which they may have reaso-
nable cause to believe to be liable to inspection; and (c)
to carry out any examination, test or enquiry which they
may consider necessary in order to satisty themselves
that the legal provisions ate being strictly observed, and
in particular (i) to interrogate, alone or in the presence of
witnesses, the employer or the staff of the undertaking
on any matters concerning the application of the legal
provisions; (i) to require the production of any books,
registers or other documents the keeping of which is
prescribed by national laws or regulations relating to con-
ditions of work, in order to see that they are in conformi-
ty with the legal provisions, and to copy such documents
or make extracts from them; (iii) to enforce the posting
of notices required by the legal provisions; (iv) to take
or remove for purposes of analysis samples of materials
and substances used or handled, subject to the employer
or his representative being notified of any samples or
substances taken ot removed for such purpose?’.

In addition, labor inspectors have the right to take
action to address deficiencies found on the structure,
equipment or working methods, if such deficiencies are
such as to endanger the health or safety of workers™.

cessed: 12 Jun. 2019., INTERNATIONAL LABOR ORGANIZA-
TION. Labour Inspection (Agriculture) Convention, n. 129, 1969. Available
at: https://wwwilo.org. Accessed: 12 Jun. 2019., INTERNATION-
AL LABOR ORGANIZATION. Labour Inspectorates (Non-Metropol-
itan Territories) Convention, n. 85, 1947. Available at: https:/ /www.ilo.
org. Available at: https://wwwilo.otg. Accessed: 12 Jun. 2019.

2 Article 12 (INTERNATIONAL LABOR ORGANIZATION.
Labour Inspection Convention, n. 81, 1947. Available at: https:/ /wwwidlo.
org, Accessed: 12 Jun. 2019.)

#  Article 13 of the Convention No. 81 INTERNATIONAL LA-

DARAGANOVA, Nina. Human right to labor protection in Ukraine: current situation and the prospects of implementation of international rules. Revista de Direito Internacional, Brasilia, v. 17, n. 1,

* p.362-371, 2020

36


https://www.ilo.org
https://www.ilo.org

It should be noted that in addition to the sufficien-
tly broad rights granted to labor inspectors, labor ins-
pectors must also carry out a considerable amount of
duties. Labor inspectors: (a) shall be prohibited from
having any direct or indirect interest in the undertakin-
gs under their supervision; (b) shall be bound on pain
of appropriate penalties or disciplinary measures not to
reveal, even after leaving the service, any manufacturing
or commercial secrets or working processes which may
come to their knowledge in the course of their duties;
and (c) shall treat as absolutely confidential the sout-
ce of any complaint bringing to their notice a defect
or breach of legal provisions and shall give no intima-
tion to the employer or his representative that a visit of
inspection was made in consequence of the receipt of
such a complaint™.

The above international standards are fully applica-
ble to labor inspection in Ukraine.

However, there are serious risks to the effective
exercise of authority by labor inspectors in Ukraine. We
split these risks into two main groups.

The first group should include obstacles to the
effective exercise of the powers of labor inspectors
of “intra-national character”. Analyzing the information
of the National Institute for Strategic Studies™, such
obstacles include: 1) overworking of labor inspectors;
2) limited human resources; 3) insufficient logistical su-
pport of the State Service of Ukraine on Labor and
lack of necessary technical means for the daily work of
inspectors; 4) modest wages of labor inspectors; 5) limi-
ted career opportunities for labor inspectors; 6) lack of
proper qualification of labor inspectors.

The analysis of information by the International La-
bor Organization allowed the second group of risks
to be classified as “obstacles to the effective exercise of the
powers of labor inspectors of an international nature” . That is,
risks that directly or indirectly affect the effective func-

BOR ORGANIZATION. Labour Inspection Convention, n. 81, 1947.
Available at: https://wwwilo.org. Accessed: 12 Jun. 2019.)

#  Article 5 INTERNATIONAL LABOR ORGANIZATION.
Labonr Inspectorates (Non-Metropolitan Territories) Convention, n. 85, 1947.
Available at: https://wwwilo.org, Available at: https://wwwilo.org;
Accessed: 12 Jun. 2019.).

¥ NATIONAL INSTITUTE FOR STRATEGIC STUDIES.
[oao BiamoBiaroCTi 00’ cAnanna AepixasHol increxiii Vipaimu
3 mmrase npari ta AepkaBHOi CcAyxOm 3afiEArocTi VKpaiHmM
CTAaHAAPTAM MIKHAPOAHOI oprauizauii npani /. Available at: http://
www.niss.gov.ua/articles/1341. Accessed: 12 Jun. 2019.

tioning of labor inspections worldwide and affect not
only Ukraine.

These include: 1) an increase in the number of small
enterprises, which is increasingly difficult to effectively
monitor; 2) the continuing tendency among enterprises
to be created only for a short period of time, to chan-
ge their legal form and owners, and great geographical
mobility of enterprises (both nationally and internatio-
nally); 3) worldwide growth of various forms of “sha-
dow economy”’; 4) the emergence of “virtual” enterpri-
se networks and the emergence of “virtual” employers,
mini-employers (it is very difficult for labor inspectors
to keep them in view and influence their activities);
5) increase in the number of atypical employment re-
lationships; 6) increase in the number of employees
working for several employers at once; 7) the presen-
ce of stressful situations caused by work; 8) reducing
the number of trade union members, especially related
to the fragmentation of labor in small businesses; 9) in
return for industrial risks, the arrival of new threats to
the health of workers, such as biochemicals, nanotech-
nologies, etc.

Ukraine has already faced some of the risks of the
second group, for example, such as: an increasing num-
ber of small enterprises where it is increasingly difficult
to carry out state surveillance (control): large geogra-
phical mobility of enterprises; the presence of “shadon’”
work. As for the other risks of the second group (for
example, the emergence of “virtual’ enterprise ne-
tworks and “virtual” employers), then our country may
still have to deal with them. In any case, the question of
introducing reliable legal mechanisms and means of le-
gal regulation of these forms arises before the national
legal science today.

Summarizing the above, it should be noted that the
right to labor protection is one of the most important
in the human rights system. Only a conceptual and ra-
dical change in the paradigm of legal securing of this
right in Ukraine will contribute to the real realization by
citizens of their constitutional right to labor protection
and can positively affect the production and economy
of the country as a whole. Today, the issue of real im-
plementation of fundamental international norms ai-
med at the true and effective realization of the right
to labor protection by Ukrainian citizens is put on the

agenda.
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