‘Food’ through the Lens of Misleading Advertisements: A comparative Analysis of India and United States of America
Abstract
The consumers are the king of the market. The market gets affected with the choices of the consumers. However, sometimes, the choices of the consumer are influenced by the advertisements. One of the reasons is that the things are shown with perfection through media. Now-a-days the advertisements are important to make our choices for the food. Especially the kids below the age of 12 are so vulnerable as they are considered as minor in India as well as in USA. It is pertinent to note that these consumers are too young to take care of themselves. However, the choices of the kids are dependent upon not only the nutrition level but also upon the taste, looks of the food, or the complimentary toys, gifts etc.  It means that the kids like to cherish the food as per their choices. The question comes, how kids get the knowledge of the ‘food’ while sitting as home? The kids visit to the market in the company of the adults; however, they recognize the choice of their ‘food’ with color of the wrapper, the structure etc. although they can hardly read or pronounce the product clearly. Thus, they get attracted to the unhealthy but tasty sugary food. How these kids make their choices brings a question mark in the mind of their parents as well. This is through the digital media, advertisement, commercials in cartoon etc. The advertising agencies know that the kids watch their choice of cartoon or programmes and they keep on telecasting the commercials accordingly. The objective of the paper is to explain the food through the lens of misleading advertisement. Secondly to make the comparative analysis on the choice of food by kids as consumers on grounds of misleading advertisement in India and United States of America.  Thirdly, the misleading advertisements need to be strictly addressed by the laws in these countries. The paper explains a pertinent research question on the food that it is controlled by advertisement though false claims. Secondly, whether the nutritional value claimed in the advertisements are scientifically proved before being advertised by these advertising agencies. Thirdly, the paper is an attempt to explain the changing narratives of ‘nutritional value of food in advertisement’ through misleading advertisement. The paper also explains the suggestions to stop these advertisements in India, and USA
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Introduction
Advertisement plays a crucial role in every consumer life. Who is a consumer is a pertinent question. Consumer is a person who buys the goods for its personal consumption. However, the ultimate consumer is who consumes the good. It means, if I buy a chocolate and give it to a kid, then the consumer is a kid not me because the ultimate consumption is made by the kid.  In the present era, consumer is a king, however, it still needs some guidance before purchasing the goods. The consumer needs to get updated with the variety of goods available in the market related to the nutritional and health benefit in food. However, consumer knows that advertisement is made with some percentage of puffing the products, still the argument put forward in this paper is that the claims attached to any misleading advertisement by the companies on ‘food’ must have a scientific proof so that the trust between the manufacturer and the consumer may exist. There are various legislations available in India and USA and these are discussed as under.
Legislation in India for Consumer Rights

The Consumer Protection Act, 1986, was passed in India in order to protect the consumers from being cheated. However, in 2019 the need was felt to add more rights related to the consumer-oriented issues. There were many lacunas in the 1986 Act which were needed to be amended. Thats why the Consumer Protection Act, 2019 (hereinafter New Act, 2019) was notified on 9th August, 2019, however, it came into effect from 20th July, 2020
.

The main objective for the implementation of New Act, 2019 was needed because after the digitalization, an evolution of separate and new era of digital branding and commerce emerged. The consumers were facing new challenges and the Act of 1986 was not sufficient to deal with these challenges. 

The major changes under the New Act included the feature of filing consumer applications online
. The main important feature of the Act of 2019 is to constitute Central Consumer Protection Authority (hereinafter CCPA), which came into force in July, 2020. CCPA has brought a significant change in the development of consumerism with special reference to the “Children Targeted Advertisements”.

In India the products are sold with tag lines like ‘orthopedic mattress’, beauty cream that makes fair in 14 days, the hair growing oil, ‘junk food’ that is equivalent to three chappati or breads etc.
 As per the laws of India, for deceptive advertisement CCPA had issued show cause notices to more than fourteen companies which were goods through misleading advertisements.
 Still, this is less harmful than the advertisements that are creating the distorted image of 'food' in young minds through misleading advertisement. Some misleading advertisements target only children, for example, selling of kinder joy, free toy with MC Donald etc. 

Similarly, the laws related to misleading advertisement are available in India as well as in USA both. These can be explained through surrogate advertisement.
Surrogate Advertisement in India
The “surrogate advertisement” means the advertisement of goods which are advertised in the shadow of some other goods. For example, the advertisement of alcohol in the indirect form of the advertisement of soda etc. are advertised, which are otherwise prohibited by the law to be advertised in India and USA both

The example of surrogate advertisement in India can be explained through table (i). Surrogate advertisement uses a product that is ethical in its category, for example, selling club soda, mineral water, music CDs and gold accessories etc. and take benefit indirectly by advertising the brand name which is of alcohol products or other banned products. This type of advertising helps the company to hammer the brand name in to the heads of consumers. For example, see the following table (i) 

	Sr. No.
	Brand
	Communicating Product
	Main Product Category

	1
	Bagpiper
	Water and Soda, Cassettes, CDs
	Whisky

	2
	Kingfisher
	Mineral Water
	Beer

	3
	Pan Parag
	Pan Masala
	Gutkha

	4
	Royal Challenge
	Golf accessories and mineral water
	Whisky

	5
	Johny walker
	Soda
	Whisky

	6
	Mc Dowells
	Water and Soda
	Whisky


Table (i) The chart is prepared by authors through the data collected from the advertisements in India
In the table we can see easily, that the brands in their advertisements communicate the message to sell the water bottle, soda etc., however they are intending to sell the main product i.e Beer, Whisky, Gutkha etc. These kinds of advertisements beat the purpose of ban on advertisement as these kinds of advertisements promote harmful products. It harms the society a lot because children cannot distinguish between the banned products and the advertised goods. 

Examples of Misleading Advertisements related to “Food’ of children in India

Children can be targeted through various goods, like a dry powder that are dissolved in the milk that changes the flavor, taste, color like ‘Horlicks
, Bourn Vita
, Power Vita
, Boost
’, etc. which claim that the nutritional value of milk increases with the addition of this powder. On the other hand, ‘complain’ claims to make children smarter and taller. These products also shown during the exam time and depicts that those children will be winner in exams if they drink those nutritional powder. Some products claim more success of students if they consume their product. Children are convinced to consume those goods just to enhance their brain power or to reduce exam pressure. Now these are recognized as a misleading advertisement after the guidelines have been issued by ministry in India, if manufacturer claim any health or nutritional benefits without any scientific proof
. Further the milk companies claiming the higher nutritional value for growth of a kid, in sports, during exams etc., they must have reason to prove otherwise the misleading tag shall be applicable upon them. 
Survey report of Nielsen in India

As per the survey report of Nielsen it had proved that “Children in India constitute 18.7 percent of the world's kid’s population and one-third of India’s population is under 15 years of age
. A survey by Nielsen showed that an average child watches TV for about three hours on week days and 3.7 hours on weekends. About half of this time is spent watching the advertisements that shows the junk food is tastier that also affects the behavior of the child.” That means the children can be influenced to have ‘food’ that is unhealthy, tasty, through advertisement in their favorite show, very easily. They are lured to buy the goods and it also affects the consumer like children who do not have ability to choose the right and wrong in the food, the “right to choose” and “right to be informed and protected against unsafe goods and services as well unfair trade practices” under the consumer protection laws.

Junk Food v. Tradition Food 
The advertisements have depicted the analogy that ‘junk food’ is better than the natural and traditional food. The advertisements of ‘maggi noodle’ are shown to the kids in which the traditional food is shown boring and the product having more calories, fat and junk food is shown very popular and tasty among the kids
. The kids develop the liking of these foods while watching on screen, whereas, the nutritional value is lesser in these foods. They may harm the growth of a child and may cause problems like obesity. 
Whereas when the samples were taken from different states and tested it was found that maggi noodles contains monosodium glutamate (MSG) and lead was found in excess quantity which is harmful for the children. Nestle co. was taken to the consumer forum and the FIR was lodged against endorsers even if they had acted for free in these advertisements. These advertisements are misleading advertisements where the claim is made without any support of evidence or scientific authenticity. It is a fraud to display the wrong message that Junk food is tastier and healthier than the traditional food. In India, any such food claim shall be recognized as a misleading advertisements, if “food” is shown with wrong narratives to kids.
Surrogate Advertisement in USA 

The Freedom of Expression has always been placed on a higher pedestal in America, but at the same time, it has certain limitations i.e. commercial speech. Commercial speech is defined as a message which is proposed during a commercial advertisement. The commercial advertising is regulated through several means e.g. in 1938, FTC (Federal Trade Commission) was given the power to control the ‘unfair or deceptive’ advertisement in the USA. In 1939 and 1971, congressional hearings were held, which proposed to ban the radio and television advertisements of alcohol and cigarettes respectively. A bill namely ‘Just Say No’ was also introduced by Joseph Kennedy to give effect to the ban of alcohol advertisement in USA.
 Deceptive advertising is completely banned in USA. FTC (Federal Trade Commission) has affirmed that it is illegal for the advertising industries to create ads with hidden messages, which could negatively affect the consumer behavior. 

Regardless of legislations enacted to ban alcohol, cigarettes, tobacco etc, many of the advertising industries are still advertising the banned products under the garb of non- banned products.
 For example; a tobacco company (Brown and Williamson) launched a campaign called ‘Kool Mixx’, which featured hip-hop artists, CDs and limited edition cigarette packs with additional gifts and purchases.
 The alcohol advertisements use the taglines like ‘Keep Walking’, ‘Feel the velvet’, ‘Its just water’ to fulfill their agenda of promoting alcohol. 

Top Hollywood actor like Ryan Reynolds while advertising for the alcoholic beverage ‘Aviation Gin’ states that ‘to ensure the heavenly taste, every bottle of aviation is ordained by the Unitarian Church of Fresno California’ which portrays that legitimacy and validity to the alcohol is being given by the Church itself. The surrogate advertisements take the advantage of the authorized products to advertise for the non-authorized products.
 The following table- ii elucidates the tactics played by advertising companies in order to promote the banned products:
	Brands
	Communicating Products 
	Product Actually Advertised 

	Bacardi 
	CDs
	Rum

	Smirnoff 
	Apple Juice 
	Vodka 

	Red and White 
	Award 
	Cigarette 

	Hennessey 
	Checkers 
	Brandy 

	Captain Morgan 
	Knife
	Whiskey 


Table (ii) The chart is prepared by authors through the data collected from the advertisements in USA.

In the table ii, we can see easily, that the brands in their advertisements communicate the message to sell the CDs, Apple juice, Knife etc., however they are intending to sell the main product i.e Bacardi, Smirnoff, red and White etc. These kinds of advertisements are called as surrogate advertisements and they are more harmful the way message is communicated to the audience. 
Legislative Framework in United States of America (USA)

The statements made in advertisements should be truthful and must be coupled with the qualifying information before they are aired on any communication device. There are various agencies and authorities which are involved in the regulation and enforcement of advertisements in USA. Some of the major laws which overlooks the advertisement in the USA are FTC Act (Federal Trade Commission Act), FCC (Federal Communications Commission), UDAP (Unfair and Deceptive Acts and Practices), FD&C Act (Food, Drug and Cosmetic Act)
 and Lanham Trademark Act etc.
  

The legislators have introduced the Federal Trade Commission Act, to protect the consumers from fraud and deception in the ever-changing marketplace. It is the chief federal consumer protection agency.
 The act uses a wide range of initiatives, law enforcement agencies; issue reports and provide guidelines for the protection of the consumers from misleading advertisements.
 The act allows the FTC (Federal Trade Commission) to conduct investigations and initiate lawsuits, if there is any infringement of the act. 

Section 5 of the act laid down the definition of deceptive and unfair. It also prohibits the medium through which the deceptive and unfair advertisement is being channeled. It is the responsibility of the advertisers to state the truth and do not mislead the costumers. FTC is also empowered with legal remedies like imposing civil penalties, disclosures, cease and desist orders etc.
  At the same time, the FTC can also revise its regulation in order to adapt with the emerging technological advancements e.g. the agency places additional conditions on the ads which are targeting the children and environment.
 

There are certain legislation which operate in combination with the FTC, which are as follows;-

· FDA (U.S. Food and Drug Administration) deals with the misleading food and drug labeling practices.

· TTB (Alcohol and Tobacco Tax and Trade Bureau) regulates the ad which primarily deals with alcohol, and tobacco.  

· FCC (Federal Communications Commission) overlooks the deceptive advertisement of products such as wireless communication devices.

· FINRA (Financial Industry Regulatory Authority) is concerned with the advertisement enforced by the brokers.
 

The issue arises that why the children targeted advertisements especially on food are more of a concern than adult. In order to answer some of the reasons are mentioned as under:

Understanding Advertisement by Children in the Digital Era

Children targeted advertisement raises exceptional concerns because a child has difficulty in understanding the meaning, nature and impact of the advertisements, therefore the seller should take special care to not misrepresent the products, when children are the audience. Special guidelines have also been issued by the Children’s Advertising Review Unit (CARU) of the Council of Better Business Bureaus. The FTC has also introduced the Children’s Online Privacy Protection Act (COPRA) to prohibit the advertisers to collect the personal information of the children without the consent of parents.     

In 2023, the FTC conducted a workshop namely ‘Protecting Kids from Stealth Advertising in Digital Media’, which highlighted that many children do not have the necessary skills to identify or derive the implied meaning of the blurred content in the advertisement, which negatively impacts their psychological, financial, physical, mental and emotional well-being.
 

Misleading Advertisement related to ‘Food’ in United States of America

The food industry considers the young consumers as a major driving force in the market. As a result of which, children became the target of the vicious and specialized web combed by the food marketing and advertising agencies. Advertisers are interested in the young audience because of their influencing and spending power. The food advertising channels use a lot of tools to attract the children like premiums, promotions, partnership with other studios, tie-ins, cross-selling, internet, influencers etc.
 

To counter these ill-practices, the FTC played an important role in protecting the children from the deceptive and unfair market practices. In this process, they have identified the special character of the children. Most of the young children are deceived by the advertisements which will not deceive the adults. At the same time, the young audience is also not able to derive the implied meaning of the advertisements.
 

A study namely ‘Children’s Recall of Fast-Food Television Advertising- Testing the Adequacy of Food Marketing Regulation’ was conducted, in which 100 children of age 3-7 years were exhibited McDonald’s and Burger King advertisements of children and adult meals and immediately they were asked to share the summary of the ads. The researchers deduced that the children identified the kid’s meal premium toys more often than the food itself in the commercials, which was the primary focus and not the food.
 

There are various ads which claim the scientific proof of nutritional value of the foods, but, it was found to be otherwise. 

An advertisement of ‘Wonder Bread’ claims that the bread is a very good source of calcium and it helps in improving the mental ability of the young children. This claim was challenged and it was found that there is no connection between the calcium and mental ability of the children. 

Like-wise, there was an advertisement of Klondike Lite Ice Cream Bar which claims that it was low in fat and 93% fat-free. This was challenged and it was held that each and every bar contains 10 grams of fat, an amount which is excess to the reasonable level of low-fat claim. 

Kellong Co, a well-known breakfast cereal, faced federal charges for falsely advertising Frosted Mini-Wheats Cereals. In the ads, they claimed that by eating Frosted Mini-Wheats cereals, a child’s attentiveness can improve by 20% as compared to those who skipped breakfast. However, it was found that the only 11% of the children showed any signs of attentiveness.
  

Brand-promotions, tie-ins, premiums, cross-selling are some of the commonly used methods for attracting the children towards the products. Fast food companies use premiums in children’s meals i.e. giving off some toys. It increases the sales for a short-term, but it can have a long-term impact on the children in respect to the brand’s image.
 A study was conducted namely ‘Observation of parent-child interaction in supermarket decision-making’ in which pre-school, parents and school-age children were observed and it was found that almost half of the children while grocery shopping request for the cereal, with the premium offer, because of the advertisements.

Deceptive Food 

In USA, the food industry has started to collaborate with the Hollywood and other networking sites, studios, toy companies, sports leagues, etc. in order to influence the children eating behavior. Burger King has established promotional links with the Nickelodeon and started advertising chicken nuggets shaped like Teletubbies. Moreover, McDonald’s has also partnered with the Fox Kids Network and National Basketball Association.
   

A study was conducted by Dartmouth College ‘Promotion of Meal Premiums in Child-Directed TV Advertising for Children’s Fast-food Meals’ in which it was concluded that the children targeted advertisements are focusing more on the premium toys, giveaways instead of the primary product which is being sold i.e. food.
 This unreasonable use of the premium by the child-targeted advertisements for fast food is of deceptive and misleading nature. At the same time, this practice also contributes to the children obesity concerns.
  

Conclusion

In the arena of advertisements, honesty and transparency are two components which are of non-negotiable nature. The food that directly affect every human being especially the kid , no compromise must be done. It is the duty of the marketers to certify that the claims made in an advertisement are clear, truthful and not subject to misrepresentation. The health concerns and fast-food consumption by the children are proportional to each other, therefore the marketing practices adopted by the food industry needs to be scrutinized at the local, state and federal level on the established principles of honesty and fair marketing. Moreover, the disclaimer are necessary in case of the fake claims are made just for puffing so that the consumer may understand the spirit of the advertisement and the true image of the food in their mind. 
The industries should also adopt certain self-regulation measures like periodic evaluation in order to ensure the accountability of the advertisement related to food products. However, the monitoring need to be initiated by a federal agency i.e. FTC in USA. If the problems continue to persist even-after adopting the self-regulation measures, then the governmental action should be taken to ensure the protection of the children especially in the targeted advertisement of “food”.
 

In India, CCPA had issued show cause notices to more than fourteen companies which were selling water purifiers, paints, floor cleaner, apparel, disinfectant, furniture etc.
 Still, this is  less harmful than the advertisement that are creating 'food' for young minds through advertisement. Some misleading advertisements target only children, for example, selling of kinder joy, free toy with MC Donald etc.

However, the benefits of all these provisions and legislations in favor of consumers still, the consumers need to be well aware about the ‘food’ that is healthy for them. The schools may also contribute for educating children about the nutritional food and the junk food.  
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