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Abstract

Public interest litigation (PIL) has become an important institutional re-
sponse to corporate environmental harm across Asia, but comparative
scholarship has not systematically examined how different models perform
as mechanisms of accountability. This article addresses that gap by develo-
ping a three-dimensional framework based on deterrence, compensation,
and transparency, and applying it to four PIL models across Asian jurisdic-
tions: procuratorial PIL in China, judicially driven PIL in India, citizen suit
PIL in the Philippines, and victim-led litigation in Japan. Methodologically,
the article uses qualitative comparative institutional analysis of legislation,
procedural rules, judicial decisions and secondary literature. It examines the
structural capacity of each model without measuring litigation outcomes.
The models are classified by who controls proceedings once they are admit-
ted and evaluated against a common set of criteria. The analysis shows that
each model has a distinct accountability profile and that none performs well
across all three dimensions. The article argues that this pattern reflects con-
ditional institutional trade-offs, not an inevitable trilemma. Concentrated
state control tends to enhance enforcement capacity but reduces transpa-
rency when cases are settled outside open court. Victim control improves
compensation when harm is concentrated and victims are organised. Civil
society independence promotes public scrutiny but limits coercive power
unless supported by state enforcement. As these trade-offs depend on iden-
tifiable conditions, institutional design can help mitigate them. PIL reform
should therefore address the specific accountability deficit in light of each
jurisdiction’s institutional conditions.

Keywords: Public interest litigation; Corporate environmental accounta-
bility; Institutional typology; Comparative environmental law; Access to re-
medy.



Resumo

Os litigios de interesse publico (PIL, na sigla em in-
glés) tornaram-se uma resposta institucional importante
aos danos ambientais causados por empresas na Asia.
A literatura comparada, porém, ainda carece de uma
analise sistematica do desempenho dos diferentes mo-
delos como mecanismos de responsabilizacio. O artigo
enfrenta essa lacuna com um quadro analitico de trés
dimensdes — dissuasdo, reparacio ¢ transparéncia —
aplicado a quatro modelos asiaticos: as agoes propostas
pelo Ministério Publico na China, os litigios conduzi-
dos pelo Judicirio na India, as acdes ajuizadas por ci-
daddos nas Filipinas e os litigios conduzidos pelas viti-
mas no Japao. Com base em uma analise institucional
comparada de natureza qualitativa, o estudo examina
legislacio, normas processuais, decisoes judiciais e lite-
ratura especializada. A andlise se concentra na capacida-
de estrutural de cada modelo e deixa a mensuracio dos
resultados dos litigios fora de seu escopo. Os modelos
sao classificados conforme quem controla o processo
ap6s a admissdo da acdo e avaliados segundo critérios
comuns. Cada modelo apresenta um perfil proprio de
responsabilizacdo e nenhum tem bom desempenho nas
trés dimensoes. Essas tensdes decorrem de condicoes
institucionais especificas e podem ser mitigadas. A con-
centracdo do controle no Estado tende a ampliar a ca-
pacidade de fazer cumprir as normas, mas reduz a tran-
sparéncia quando os casos sdo resolvidos por acordos
fora de audiéncias publicas. O controle pelas vitimas fa-
vorece a repara¢io quando os danos sdo concentrados e
as vitimas estdo organizadas. A autonomia da sociedade
civil favorece o escrutinio pablico, mas sua capacidade
de impor o cumprimento das normas ¢ limitada sem
o apoio do Estado. Como essas tensoes dependem de
condicOes identificaveis, o desenho institucional pode
atenua-las. As reformas dos litigios de interesse publi-
co devem, portanto, responder ao déficit especifico de
responsabilizacdo a luz das condi¢des institucionais de
cada jurisdicio.

Palavras-chave: litigios de interesse publico, respon-
sabilizacao ambiental das empresas, tipologia institucio-
nal, direito ambiental comparado, acesso a reparagao.

1 Introduction

Corporate environmental harm has emerged as a
central concern in contemporary governance. As in-
dustrial activity expands and supply chains become
more complex, the gap between the scale of environ-
mental damage and the ability of legal systems to res-
pond has grown increasingly apparent. Domestic legal
frameworks have addressed this challenge in different
ways, and public interest litigation (PIL) has become
one of the mechanisms attracting sustained attention.
Across Asia, PIL has developed as an important insti-
tutional response, with jurisdictions adopting different
approaches to who may bring cases, the legal basis for
doing so, and the consequences for corporate actors.

The existing literature on PIL in Asia has made im-
portant contributions to understanding how different
jurisdictions have developed procedural frameworks
for environmental litigation. Scholars have examined,
for example, the expansion of standing in India', the
development of procuratorial PIL in China® and the
emergence of citizen suit mechanisms in the Philippi-
nes’. This body of work shows that PIL can function
as a meaningful tool of environmental governance and
highlights key features of separate systems. What it has
not yet offered, however, is a systematic way of asses-
sing how different PIL models perform as mechanisms
of corporate environmental accountability across mul-
tiple outcome dimensions, or of explaining why some
models appear stronger in certain respects but weaker
in others. It is this gap that the present article seeks to
address.

Against this background, the article asks how di-
tferent PIL models in Asia function as mechanisms of
corporate environmental accountability, and under what

1

See generally BAXI, Upendra. Taking suffering setiously: social
action litigation in the Supreme Court of India. Third World 1 egal
Studies, v. 4, 1985, p. 108; SATHE, S. P. Judicial activism in India: trans-
gressing borders and enforcing limits. Oxford: Oxford University Press,
2002.

2 See generally WANG, Fuhua. Jurisprudential foundation of pub-
lic interest litigation. Frontiers of Law in China, v. 19, 2024, p. 299;
WANG, Alex. The role of law in environmental protection in China:
recent developments. Vermont Journal of Environmental Law, v. 8, 2007.
> See generally PUNO, Reynato S.; GATMAYTAN, Dante B. En-
vironmental activism by the Philippine Supreme Court: initiatives
and impediments. Asia Pacific Journal of Environmental Law, v. 27,
2024, p. 10; GATMAYTAN, Dante B. The illusion of intergenera-
tional equity: Oposa v. Factoran as Pyrrhic victory. Georgetown Inter-
national Environmental Iaw Review, v. 15, 2003, p. 457-485.
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conditions strengths in one dimension of accountability
come at the expense of others.

This article adopts comparative institutional analy-
sis as its primary method, examining PIL. models across
selected Asian jurisdictions as expressions of distinct
institutional logics rather than as comprehensive repre-
sentations of individual legal systems. Doctrinal analy-
sis of primary legal sources, including legislation and
judicial decisions, is used where necessary to describe
the institutional design of each model. The analyti-
cal framework set out in Part 2 is developed through
a synthesis of existing scholarship across three stran-
ds of literature. These methods are appropriate to the
article’s focus on structural features embedded in insti-
tutional design. The article does not seek to measure en-
forcement rates, compensation outcomes, or levels of
transparency in empirical terms, as such analysis would
require systematic case-level data beyond its scope. Em-
pirical testing of the findings presented here remains an
important direction for future research.

The article makes two related contributions. First,
on the analytical level, it develops a three-dimensional
framework for assessing PIL-based corporate environ-
mental accountability which captures different aspects
of how accountability operates: deterrence concerns
the ability to generate expected costs that shape cor-
porate behaviour in advance of violations; compensa-
tion relates to the provision of meaningful remedies to
affected communities; and transparency focuses on the
extent to which proceedings enable public scrutiny and
participation. Second, the article applies this framework
in a comparative analysis of four PIL models across
Asian jurisdictions, namely procuratorial PIL in Chi-
na, judicially driven PIL in India, citizen suit PIL in the
Philippines, and victim-led litigation in Japan. On that
basis, the article develops a typology that classifies these
models according to their underlying institutional logic
rather than their formal legal structure and identifies
the conditions under which strengths in one dimension
tend to come at the expense of the others.

The article proceeds in five parts. Part 2 sets out
the three-dimensional analytical framework and three
conditional propositions about trade-offs between the
dimensions. Part 3 develops the institutional typology,
classifying the four PIL models according to their un-
derlying logic. Part 4 assesses the four models against
common criteria and examines whether the expected

trade-offs appear. Part 5 then considers the implications
of these findings for comparative scholarship and for
approaches to PIL reform. Part 6 concludes.

2 An analytical framework for
assessing corporate environmental
accountability through PIL

2.1 Conceptualizing corporate accountability in
the context of PIL

Before developing the analytical framework, it is
useful to clarify a basic conceptual distinction that is
not always consistently addressed in the literature, na-
mely the difference between corporate acconntability and
corporate responsibility. Corporate responsibility generally
refers to the internal, forward-looking commitments
of corporations to regulate their own conduct in line
with broader social expectations. By contrast, corporate
accountability is concerned with external mechanisms
of control, through which corporations are required to
explain their conduct, are subject to scrutiny, and may
face consequences imposed by actors outside the firm®.

On this basis, the article adopts Bovens’s more insti-
tutional and relatively narrow conception of accounta-
bility as its analytical starting point. Under this approa-
ch, accountability is framed as a structured relationship
between an actor and a forum. The actor is under an
obligation to explain and justify its conduct; the fo-
rum is entitled to question that conduct and to reach a
judgment; and, where appropriate, consequences may
follow”.

Within this framework, PIL, regardless of whether
it is initiated by procuracies, non-governmental or-
ganizations, affected communities, or courts, is more
appropriately understood as a mechanism of accoun-
tability rather than responsibility. It functions through
external, judicialized processes and produces legal and
social consequences that corporations cannot simply

* MORGERA, Elisa. Corporate environmental accountability in interna-
tional law. 2nd ed. Oxford: Oxford University Press, 2020, p. 16-22.
> BOVENS, Mark. Analysing and assessing public accountability:
a conceptual framework. European Governance Papers (EUROGOL),
20006, p. 9-10. Available at: https://dspace.library.uu.nl/server/api/
core/bitstreams/f2e582a42-6dac-44e4-8c51-161fb27324df/ content.
Access on: 26 Mar. 2026.
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avoid through unilateral action. In environmental cases,
the corporation acts as the accountable actor, while the
court or a comparable adjudicatory body serves as the
forum. The resulting consequences may include legal
sanctions, compensation obligations, and reputational
effects. The focus of this article, therefore, is not on
whether corporations are willing to assume environ-
mental responsibility, but on whether, and in what ways,
PIL can require them to do so.

2.2 Limitations of existing frameworks for
assessing corporate accountability in PIL

Existing frameworks provide useful analytical tools,
but each was developed for a governance context that
limits its application to comparisons of domestic PIL
models. Gupta and van Asselt distinguish five elements
of accountability including relations, standards, judg-
ments, sanctions and redress, with the first three con-
cerning answerability and the last two enforceability®.
Their framework addresses state-to-state accountability
in multilateral climate governance, where the identity of
accountable actors and the scope of obligations remain
contested. In domestic environmental PIL, however,
relations and standards are generally established by law
and serve as preconditions for litigation. Differences
between PIL models therefore arise mainly from the
outcomes they produce once proceedings begin.

Pillar III of the UN Guiding Principles on Business
and Human Rights affirms that States must ensure ac-
cess to effective remedy for business-related harm’, but
expresses a general normative commitment rather than
providing criteria for comparing domestic mechanisms.
Schlosberg’s framework of distribution, recognition, ca-
pabilities and participation® evaluates the overall justice
of governance systems rather than the performance of
particular procedural mechanisms. None of these fra-
meworks is designed to compare how domestic PIL
models produce corporate environmental accountabi-

¢ GUPTA, Aartd; VAN ASSELT, Harro. Transparency in multi-
lateral climate politics: furthering (or distracting from) accountabil-
ity? Regulation & Governance, v. 13, n. 1, 2019, p. 18-34. Available at:
https://doi.org/10.1111/rego.12159. Access on: 28 Mar. 2026.

7 UNITED NATIONS. Human Rights Council. Guiding princi-
ples on business and human rights: implementing the United Nations ‘Protect,
Respect and Remedy’ Framework. UN Doc A/HRC/17/31, 21 March
2011, Principle 25.

8 SCHLOSBERG, David. Defining environmental justice: theories, move-
ments, and nature. Oxford: Oxford University Press, 2007, p. 5-6.

lity across distinct outcome dimensions. This article de-
velops such a framework by drawing on all three strands.

2.3 A three-dimensional analytical framework

This article develops a three-dimensional analyti-
cal framework, informed by insights drawn from three
strands of scholarship. Each strand highlights a particu-
lar outcome dimension as central to the functioning of
environmental accountability mechanisms. The selec-
tion of these dimensions is not intended to be exhaus-
tive. Rather, they are chosen because they capture the
most relevant points of variation among PIL models in
the Asian context, as will be illustrated in Parts 3 and 4.

2.3.1. Deterrence

The first dimension draws on law and economics
scholarship on the public enforcement of law. Building
on Becket’s rational choice model’, later developed by
Polinsky and Shavell, this literature suggests that the
effectiveness of an enforcement mechanism depends
on its ability to generate an expected cost that is suffi-
cient to deter potential violators'’. In simple terms, a
rational actor will choose to violate the law when the ex-
pected benefits outweigh the expected costs, calculated
as the probability of detection multiplied by the severity
of the sanction. From this perspective, effective deter-
rence requites more than the existence of severe pe-
nalties. It also depends on the likelihood that violations
will be detected and sanctioned in a consistent manner.
Where enforcement is irregular or unpredictable, firms
may underestimate the real risk of being penalized and
adjust their behavior accordingly. In such situations,
even relatively strong sanctions on paper may have a
limited deterrent effect in practice.

In the context of PIL, the deterrence dimension
focuses on whether a given institutional design can
generate expected costs that are both sufficiently high
and reasonably predictable, so as to influence corpora-
te behaviour before violations occur. Two criteria are

9

BECKER, Gary S. Crime and punishment: an economic ap-
proach. Journal of Political Economy, v. 76, n. 2, 1968, p. 169-217.
Available at: https://www.nber.org/system/files/chapters/c3625/
c3625.pdf. Access on: 28 Mar. 2026.

10 POLINSKY, A. Mitchell; SHAVELL, Steven. The economic
theory of public enforcement of law. Journal of Economic Literature, v.
38, n. 1, 2000, p. 45-76.
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central to this assessment, namely the ability of the en-
forcement authority to identify and address violations
consistently (D1), and the predictability of enforcement
outcomes (D2). Even where a PIL model is formally
empowered to address environmental violations, weak-
nesses in either of these aspects may limit its deterrent
effect in practice. The assessment focuses on deterrence
potential, not actual deterrent effects, which would re-
quire evidence of corporate behaviour.

A third criterion (D3) concerns the design of sanc-
tions, including the types of sanctions and remedies
available to the enforcement actor under the legal fra-
mework, such as restoration costs, punitive damages or
closure orders. The assessment focuses on the legal fra-
mework itself. The amounts imposed in individual cases
depend on judicial discretion and the financial position
of defendants. These amounts are not examined here
because doing so would require case-level data beyond
the scope of the article.

2.3.2. Compensation

The second dimension draws on the access to reme-
dy framework articulated under Pillar III of the UN-
GPs. Guiding Principle 25 sets out the basic obligation
that, as part of their duty to protect against business-
-related harm, States must take appropriate measures to
ensure that affected individuals have access to effective
remedies through judicial, administrative, legislative, or
other appropriate mechanisms. Guiding Principle 26
further clarifies that this obligation includes ensuring
the effectiveness of domestic judicial systems, in pat-
ticular by addressing legal, practical, and other barriers
that may hinder access to remedy.

Within the context of PIL, this dimension focuses
on the extent to which a given model can deliver mea-
ningful compensation to affected communities and,
where relevant, to damaged ecosystems. Drawing on the
barriers identified in the Commentary to Guiding Prin-
ciple 26", the analysis applies four criteria. First (C1), it
considers whether the model reduces the financial and
procedural burdens associated with accessing enforce-
ment. Second (C2), it examines whether the enforce-
ment actor is equipped with adequate resources, legal

' UNITED NATIONS. Human Rights Council. Guiding principles

on business and human rights, above cited, Commentary to Principle 26.

standing, and institutional independence to pursue clai-
ms effectively on behalf of those affected. Third (C3),
it assesses whether the design of the model takes into
account existing power asymmetries between affected
communities and corporate defendants. Fourth (C4), it
distinguishes between two forms of remedy, namely the
restoration of ecological damage (C4a) and redress for
affected individuals and communities (C4b). These are
assessed separately because a model may perform well
in one area but poorly in the other.

2.3.3. Transparency

The third dimension draws on environmental justi-
ce scholarship. Schlosberg suggests that a comprehen-
sive understanding of environmental justice must go
beyond distribution to include recognition, capabilities,
and participation, and that these dimensions are closely
interconnected'”. In particular, participation, unders-
tood as inclusion in decision-making processes and the
ability to exercise political agency, is not simply a means
to an end, but an integral element of just governan-
ce”. Extending this perspective to the context of PIL,
meaningful participation implies, at a minimum, that
affected communities have access to information about
enforcement processes and are able to engage, in some
form, with the proceedings through which corporate
accountability is pursued, rather than relying entirely on
an intermediary actot.

On this basis, and using participation as the subs-
tantive foundation, the article conceptualizes transpa-
rency as a key dimension for analysis in the PIL con-
text. Three criteria are used to assess this dimension.
The first (T1) concerns whether proceedings and their
outcomes are accessible to affected communities. The
second (T2) examines whether the institutional design
of the model allows for some degree of participation by
affected parties, or instead tends to exclude them struc-
turally. The third (T3) considers whether the PIL pro-
cess generates sufficient public scrutiny of corporate
conduct to give rise to reputational forms of accounta-
bility beyond formal legal outcomes. Unlike deterrence,
which operates primarily before violations occur, and
compensation, which follows from them, transparency

12 SCHLOSBERG, Defining environmental justice, above cited, p. 12.
3 SCHLOSBERG, Defining environmental justice, above cited, p. 4-9.
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is relevant throughout the entire process, from initiation
to enforcement.

2.3.4. Rating the dimensions

Each criterion is assessed through institutional de-
sign, focusing on what the legal framework enables or
constrains instead of measured outcomes. A dimen-
sion is rated strong when the model’s design meets all
relevant criteria. It is rated moderate when the design
meets some criteria or meets them only through certain
procedures available within the model. It is rated weak
when the design structurally limits most criteria. Where
a rating depends on factors beyond institutional design,
such as victim organisation or defendant solvency, it is
marked as condition-dependent, with the relevant con-
ditions specified. Table 2 refers to the criteria by these
labels.

2.4 Expected trade-offs between dimensions

The three dimensions are interdependent. This ar-
ticle puts forward three conditional propositions about
their interaction. Each is expected to hold only under
specified conditions and can be challenged by identifia-
ble evidence. The term “trilemma” serves only as shor-
thand for the pattern in which no examined model per-
forms strongly across all three dimensions. The article
does not argue that such a combination is institutionally
impossible.

Proposition 1: enforcement concentration and visibility. Whe-
re enforcement authority rests with a state organ that
can resolve cases through non-public channels and is not
subject to independent external review, stronger enfor-
cement capacity tends to come at the cost of transparen-
cy and community participation. An alternative explana-
tion is that limited transparency stems from the broader
political system rather than the design of PIL. If so,
the same pattern should be evident in other forms of
litigation within the same jurisdiction. The proposition
would be challenged by a state-led model that combines
investigative powers with institutional independence and
mandatory disclosure of pre-trial settlements.

Proposition 2: victim control and organisational capacity.
Where affected persons control proceedings, compen-
sation and participation tend to be strong only when
harm is concentrated and identifiable, victims are orga-

nised and the defendant is solvent. An alternative expla-
nation is that compensation results from administrative
schemes introduced after litigation, instead of coming
from litigation itself. The proposition would be challen-
ged by a victim-controlled collective redress model that
secures compensation for diffuse harm.

Proposition 3: independence and compulsion. Where civil
society actors independently control proceedings wi-
thout state direction, transparency tends to be strong
but enforcement capacity limited, unless procedural
rules connect private initiative with state action under
judicial supervision. An alternative explanation is that
weak enforcement results from insufficient resources
rather than independence itself. The proposition would
be challenged by citizen-led models in which fee-shif-
ting or public funding supports consistent enforcement.

Because each proposition depends on specific con-
ditions, these trade-offs are not fixed. Changing one
condition, such as introducing publicity requirements in
a state-led model, may reduce the trade-off. This provi-
des the basis for the reform discussion in Part 5.

3 Aninstitutional typology of Asian
PIL models

The diversity of PIL models across Asia cannot be
captured by a simple classification. This article catego-
rises these models using a single variable: who controls
the proceedings after a case has been admitted, namely,
who determines the claims pursued, the remedies re-
quested and whether a settlement is reached. This varia-
ble is selected because each dimension of accountability
depends more on control over the proceedings than on
who initiates the case. In state-led models, control rests
with a public body, whether a procuratorate or a court.
In society-led models, control remains with citizens, or-
ganisations or affected individuals. Initiation, defendant
identity, available remedies and enforcement are exami-
ned as distinct variables in Table 1. This approach also
allows a distinction between direct corporate liability
and accountability pursued indirectly through procee-
dings against public authorities.

The examples used within each category are not
intended to provide a comprehensive account of the
respective national systems. Instead, they are selected
because they illustrate, in a relatively clear way, the ins-
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titutional logic associated with each type. In practice,
a single jurisdiction may accommodate more than one
PIL model. However, for the purposes of analysis, the
focus is placed on the model that most clearly reflects
the institutional characteristics under examination.

This article adopts a functional understanding of
PIL as litigation in which the interest pursued, or the
effects produced, extends beyond the private interests
of the litigants to serve an environmental public inte-
rest. Japan is included as a boundary case. Its procedu-
ral law does not recognise open standing, meaning that
environmental public interests reach the courts through
aggregated individual tort claims. Pollution litigation in
the late 1960s and eatly 1970s, including the Minamata
case, falls within this functional definition because its
effects extended beyond the parties involved. The Japa-
nese model thus illustrates how accountability operates
at the closed-standing end of the spectrum rather than
constituting PIL in the formal sense. Table 1 summari-
ses the main institutional features of the four models.

Table 1. Institutional features of four Asian PIL models
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Source: authors’ elaboration based on the legal sources cited in Parts

3.1,3.2and 4.1.

3.1 State-led PIL models

State-led PIL models share an institutional logic in
which a state organ controls the conduct of environ-
mental litigation, regardless of whether it also initiates
the proceedings. The authority of the enforcement actor
is derived from statutory or constitutional provisions,
and thus reflects a public mandate rather than the in-
terests or voluntary action of non-state actors. Corres-
pondingly, the incentive structure is largely top-down.
Decisions to pursue enforcement are shaped by insti-
tutional responsibilities, political direction, or judicial
initiative, rather than by the independent motivations
of affected communities or civil society organizations.

China’s procuratorial PIL system is widely regarded
as the most fully developed example of state-led PIL
in Asia. Its legislative framework was introduced in sta-
ges. A decisive turning point came in 2014, when the
Communist Party of China formally endorsed the es-
tablishment of a procuratorial PIL. mechanism as part
of its broader legal reform agenda'. In July 2015, the
Standing Committee of the National People’s Con-
gress authorised a two-year pilot of this mechanism in

1 CHINA. Decision of the CPC Central Committee concerning
several major issues in comprehensively advancing governance ac-
cording to law, 23 October 2014. Available at: https://www.chinal-
awtranslate.com/en/fourth-plenum-decision/. Access on: 30 Mar.
2026.

thirteen provincial-level regions'. It was subsequently
formalised in 2017 through amendments to the Civil
Procedure Law of the People’s Republic of China and
the Administrative Procedure Law of the People’s Re-
public of China, thereby providing a clear statutory ba-
sis for procuratorial PIL. In particular, Article 58(2) of
the current Civil Procedure Law (Article 55(2) after the
2017 amendment) authorises people’s procuratorates to
initiate civil PIL where no eligible actors have acted, or
where such actors have failed to do so. At the same time,
Article 25(4) of the Administrative Procedure Law ena-
bles procuratorates to bring administrative PIL against
government agencies that have abused their powers or
neglected their environmental responsibilities.

The institutional logic of this model reflects a de-
liberate design choice. The procuratorate is equipped
with investigative powers that are not available to non-
-state actors, including the ability to obtain information
from administrative bodies and access official data. It
is also subject to fewer financial constraints than civil
society organisations. Its position within the party-state
structure further strengthens its capacity to act. In prac-
tice, this allows procuratorial bodies to require adminis-
trative agencies to disclose evidence, issue pre-litigation
recommendations, and pursue cases that would be diffi-
cult for private actors to initiate or sustain'®.

On the other hand, this model also raises a number
of related concerns. Its high success and compliance ra-
tes, which the Supreme People’s Procuratorate reports
for PIL across all fields rather than for environmental
cases alone'’, often presented as indicators of effective-
ness, may also reflect patterns of selective enforcement.
In particular, there is evidence that procuratorial bodies
tend to focus on less complex or lower-risk cases, while
avoiding disputes that involve politically sensitive ac-

15 CHINA. Decision of the Standing Committee of the National
People’s Congress on authorizing the Supreme People’s Procurator-
ate to launch the pilot program of initiating public interest litiga-
tions in certain areas, 1 July 2015. Available at: https://en.spp.gov.
cn/publicinterestlitigationprosecution].html. Access on: 31 Mar.
2026.

16 WANG, Yueduan; XIA, Ying. Judicializing environmental poli-
tics? China’s procurator-led public interest litigation against the gov-
ernment. China Quarterly, v. 253, 2023, p. 90-96. Available at: https://
doi.org/10.1017/50305741022001709. Access on: 2 Apt. 2026.

7 SUPREME PEOPLE’S PROCURATORATE OF THE PEO-
PLE’S REPUBLIC OF CHINA. Public interest litigation grows stead-
iy, top procuratorate says, 10 February 2026. Available at: https://
en.spp.gov.cn/2026-02/10/c_1160488.htm. Access on: 1 Apr. 2026
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tors, including entities with strong state connections'®.
This suggests that case selection may be influenced by
strategic or political considerations. Questions also arise
regarding institutional independence, as prosecutorial
action remains closely embedded within the broader
party-state structure and may depend on central direc-
tion and local political support rather than a fully auto-
nomous mandate”. In addition, the expanding role of
the procuratorate, while formally conceived as supple-
mentary, may in practice reduce the space for participa-
tion by civil society organisations. Taken together, these
features indicate that the strengths of the model in ter-
ms of centralised enforcement may be accompanied by
trade-offs in relation to neutrality, independence, and
pluralism in environmental governance®.

From a different perspective, India’s judicially driven
PIL model represents a distinct but, in some respects,
institutionally comparable approach, grounded in a pat-
ticular constitutional logic that places the judiciary at the
centre of environmental governance. This development
builds on the expansive interpretation of Article 21 of
the Constitution of India, through which the Supreme
Court has linked the right to life with environmental
protection, read together with Articles 32, 48A, and
51A(g)*". The landmark M.C. Mehta v. Union of India*
illustrates this approach. In that case, the Court relaxed
traditional rules of standing by allowing public-spirited
individuals to act on behalf of affected communities.
It also accepted informal modes of access, including
petitions submitted by letter, giving rise to what is of-
ten described as epistolary jurisdiction. More broadly,
the Court framed its role in terms of a constitutional
obligation to protect fundamental rights, which in turn
supported the development of more flexible procedu-
ral tools and remedies. These included the recognition
of compensation within constitutional proceedings and

8 CAMPBELL, Nicholas. Individual rights and the environmental
public interest: a comparison of German and Chinese approaches
to environmental litigation. Review of European, Comparative & Inter-
national Environmental Law, v. 32, n.1, p. 113-114, 2023.

" WANG, Yueduan; XIA, Ying. Judicializing environmental poli-
tics? China’s procurator-led public interest litigation against the gov-
ernment, above cited.

X CAMPBELL, Individunal rights and the environmental public interest,
above cited, p. 111.

2 INDIA. The Constitution of India, 2020. Available at: https://
www.indiacode.nic.in/bitstream/123456789/16124/1/the_consti-
tution_of_india.pdf. Access on: 3 Apr. 2026.

2 M.C. Mebta And Anrv. Union of India & Ors, 20 December 1986.
Available at: https://indiankanoon.org/doc/1486949/. Access on:
3 Apr. 2026.

the articulation of doctrines such as absolute liability for
hazardous activities. Over time, this approach has been
further developed through the incorporation of core
environmental principles, including the precautionary
principle and the polluter pays principle, into constitu-
tional reasoning®. This article focuses on constitutional
PIL before the Supreme Court. Established in 2010,
the National Green Tribunal has statutory authority to
order relief, compensation and restitution for damage

t2*. Its inclusion would

to property and the environmen
strengthen the compensatory dimension of the Indian
system, so the assessment below is limited to constitu-
tional PIL. A similar rights-based judicial approach has
emerged elsewhere in South Asia, where courts have
reinterpreted constitutional rights to oversee govern-
mental responses to environmental and climate-related

harm?®.

From an institutional perspective, the Indian model
operates through a layered and increasingly judicialised
structure, which explains its classification as a state-led
model: standing is open, but the Court controls the
proceedings once a petition is admitted. At the initial
stage, proceedings may be triggered by individuals or ci-
vil society actors. However, once a petition is admitted,
the Court assumes effective control over the direction
of the case, exercising broad discretion over admissi-
bility, the design of remedies, and the supervision of
enforcement. This is most clearly reflected in the use of
the continuing mandamus, under which the Court does not
dispose of a case through a single final judgment, but
instead retains jurisdiction, issuing ongoing directions,
requiring periodic reports, and monitoring compliance
over time*. This institutional logic has been further ex-
tended through the development of swo motu jurisdic-
tion, which allows the Court to initiate proceedings on
its own initiative in response to environmental issues
identified through media reports or other sources. In
doing so, it reduces the reliance on private litigants as

B Vellore Citizens Welfare Forum v. Union of India & Ors, 28 August
1996. Available at: https://indiankanoon.org/doc/1934103/. Ac-
cess on: 3 Apr. 2026.

2 INDIA. The National Green Tribunal Act, 2010, s. 15

% CARVALHO, Délton Winter de. Constitucionalismo climati-
co como fundamento transnacional aos litigios climaticos. Revista
de Direito Internacional, Brasilia, v. 19, n. 1, p. 192-205, 2022. DOI:
10.5102/1di.v19i1.7883. Access on: 20 Oct. 2026

% M.C. Mebta v. Union of India & Others, 22 September 1987. Avail-
able at: https://indiankanoon.org/doc/1208005/. Access on: 3
Apr. 2026.
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the primary trigger for judicial action”. Overall, these
characteristics reveal a model in which the judiciary
functions not merely as an adjudicator of disputes but
as an active supervisor of environmental governance.
While this design has been widely praised for enhancing
access to justice, addressing administrative failures, and
generating immediate public visibility and pressure®, it
also raises enduring concerns about judicial overreach,
institutional balance and long-term effectiveness®. In
particular, while the model is effective at drawing cons-
titutional attention and securing short-term complian-
ce, this does not always lead to lasting environmental
outcomes™, which ultimately depend on the willingness
and capacity of executive authorities to implement and
maintain the Court’s directives.

3.2 Society-led PIL models

Society-led PIL models are based on a different ins-
titutional logic, in which non-state actors, such as civil
society organisations or affected communities, assume
primary responsibility for initiating and directing litiga-
tion. The authority to act is grounded in rules on legal
standing, which may be established by statute, deve-
loped through judicial practice or recognised through
constitutional interpretation. At the same time, the im-
petus for enforcement does not originate from the sta-
te, but from the interests, priorities, and resources of
these actors. As a result, the incentive structure operates
from the bottom up, with enforcement shaped by the

# In Re: Kancha Gachibowli Forest, State of Telangana, April
2025. Available at: https://api.sci.gov.in/supremecou
rt/2025/17597/17597_2025_2_13_60673_Order_03-Aptr-2025.
pdf. Access on: 3 Apr. 2026.

#  GILL, Gitanjali Nain. Environmental justice in India: the Na-
tional Green Tribunal and expert members. Transnational Environmen-
tal Law, v. 5, n. 1, 2016, p. 175-205. Available at: https://www.cam-
bridge.org/core/services/aop-cambridge-core/content/view/2E2
6B50742FFB8BB743557132DC7DD66/S2047102515000278a.pdf.
Access on: 3 Apr. 2026.

#  GILL, Gitanjali Nain. Mapping the power struggles of the
National Green Tribunal of India: the rise and fall? Asian Journal
of Law and Society, v. 7, 2020, p. 85-126. Available at: https://www.
cambridge.org/core/services/aop-cambridge-core/content/view/
CBG60OFE6258D273938062A5898BD997B7,/S20529015180002814.
pdf. Access on: 3 Apr. 2026.

% Supreme Court closes suo motu case on polluted tivers after five
years of near-inaction. The Hindu, Feb. 2026. Available at: https://
www.thehindu.com/news/national/supreme-court-closes-suo-
motu-case-on-polluted-rivers-after-five-years-of-near-inaction/arti-
cle70672501.ece. Access on: 3 Apr. 2026.

concerns of those directly affected by environmental
harm, or by organisations acting on their behalf.

The Philippines provides one of the more develo-
ped examples of a society-led PIL model in the Asian
context. Its framework is based on a combination of
constitutional recognition, statutory provisions, and
procedural rules developed by the courts. Its constitu-
tional foundation lies in 1987 Constitution of the Phi-
lippines, which recognises the right of the people to a
“balanced and healthful ecology”'. However, the trans-
formative step came through judicial interpretation in
Oposa v. Factoran®, where the Supreme Court of the
Philippines treated this provision as a self-executing and
enforceable right. In doing so, the Court significantly
expanded traditional rules of standing by recognising
intergenerational representation, allowing petitioners to
act not only for themselves but also for future genera-
tions. This marked a shift away from classical standing
requirements based on direct and personal injury, to-
ward a broader conception of environmental rights as
collective and public in nature. At the statutory level,
this openness is further reflected in sector-specific le-

gislation such as the Clean Air Act™

and the Ecological
Solid Waste Management Act*, which authorise “any
citizen” to initiate proceedings, although the scope and
design of such provisions remain uneven across diffe-

rent environmental domains.

The model was further elaborated by the 2010 Rules
of Procedure for Environmental Cases, which establi-
shed three distinct mechanisms. The citizen suit enables
any Filipino citizen, including those acting on behalf
of future generations, to enforce environmental laws
through an ordinary civil action”. Remedies in citizen
suits focus on environmental protection and rehabili-

' PHILIPPINES. The Constitution of the Republic of the Philippines,
1987, Article II, Section 16. Available at: https://www.officialga-
zette.gov.ph/constitutions/1987-constitution/. Access on: 4 Apt.
2026.

2 Oposa v. Factoran, GR No. 101083, 30 July 1993. Available at: htt-
ps://lawphil.net/judjuris/juri1993/jul1993/gr_101083_1993.html.
Access on: 4 Apr. 2026.

% PHILIPPINES. Clean Air Act 1999 (R.A. No. 8749), Section
41. Available at: https://lawphil.net/statutes/repacts/ral1999/
ra_8749_1999.html. Access on: 4 Apr. 2026.

* PHILIPPINES. Ecological Solid Waste Management Act 2001 (R.A.
No. 9003), Section 52. Available at: https://lawphil.net/statutes/re-
pacts/ra2001/ra_9003_2001.html. Access on: 4 Apr. 2026.

»  PHILIPPINES. Rules of Procedure for Environmental Cases 2010
(AM. No. 09-6-8-SC), Rule 2, Section 5. Available at: https://
lawphil.net/courts/supreme/am/am_09-6-8-sc_2010.html. Access
on: 5 Apr. 2026.
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tation, including rehabilitation programmes funded by
violators and contributions to a special trust fund®. The
writ of kalikasan provides a special remedy for environ-
mental damage of such magnitude that it threatens the
life, health or property of inhabitants in two or more
cities or provinces. It may be brought directly before
the Supreme Court or the Court of Appeals against
public or private actors, but does not permit damages
to be awarded to individual petitioners®. The writ of
continuing mandamus, in contrast, applies only to go-
vernment agencies or officers that unlawfully fail to per-
form environmental duties, allowing courts to monitor
compliance over time. The broad approach to access
is balanced by stricter requirements at the merits stage,
with courts requiring applicants to satisfy evidentiary
thresholds and establish a scientific basis for the alleged
harm™®. The Philippine model can thetefore be charac-
terised as “access-friendly but merits-disciplined”. Its
bottom-up design promotes transparency and enables
claims against both public authorities and private actors,
but its effectiveness depends on the capacity, resources
and expertise of civil society actors.

Japan’s environmental PIL model reflects a marke-
dly different institutional logic from more expansive
systems such as the Philippines. Rather than adopting
a broad, citizen-based approach, the Japanese mo-
del remains anchored in a more restrictive framework
centred on the requirement of a “legal interest” held
by the plaintiff. This structure is grounded in the Ad-
ministrative Case Litigation Act, which provides that
actions for the revocation of administrative decisions
may only be brought by those who can demonstrate a
concrete and legally protected interest”. Although the
law allows courts to interpret “legal interest” with some
flexibility, it does not establish a generalised citizen suit
mechanism for environmental protection. As a result,

% PHILIPPINES. Rules of Procedure for Environmental Cases 2010,
above cited, Rule 5, Section 1.

% PHILIPPINES. Rules of Procedure for Environmental Cases 2010,
above cited, Rule 7, Sections 1 and 15.

% PHILIPPINES. Rules of Procedure for Environmental Cases 2010,
above cited, Rule 8, Section 1.

¥ Water for All Refund Movement, Inc. v. Manila Waterworks and Sew-
erage System, Maynilad Water Systems, Inc., and Manila Water Company,
Ine., GR No. 212581, 28 March 2023. Available at: https://lawphil.
net/judjuris/juri2023/mar2023/gr_212581_2023.html. Access on:
6 Apr. 2026.

Y0 JAPAN. Administrative Case Litigation Act 1962 (Act No. 139), Ax-
ticle 9. Available at: https://wwwjapaneselawtranslation.go.jp/en/
laws/view/3781/en. Access on: 8 Apr. 2026.

environmental claims are not typically framed as open-
-ended public interest litigation. Instead, they are pur-
sued through administrative challenges to permits, envi-
ronmental impact assessments, or regulatory decisions,
or through tort claims under Article 709 of the Civil
Code* based on individual rights such as health, bodily

t*. In

integrity, or the right to a stable living environmen
this sense, environmental concerns must generally be
translated into specific, individualised harm in order to

be justiciable.

A comparison with the Philippines highlights the
difference in undetlying approach. In the Philippines,
environmental litigation is structured around the pro-
tection of the public interest, and access to the courts
is correspondingly broad. Citizens, civil society organi-
sations and even representatives of future generations
may bring claims without needing to demonstrate di-
rect personal injury. By contrast, the Japanese model
follows a more traditional, rights-based approach, re-
quiring plaintiffs to show that their own legal interests
have been directly affected. Broader environmental is-
sues can therefore only be addressed through litigation
where they are closely connected to identifiable harm
suffered by particular individuals, often local residents
or affected groups®. Put differently, the Philippine mo-
del prioritises openness and collective interests, whereas
the Japanese model emphasises individual legal rights,
with collective concerns entering the system through
aggregated individual claims.

4 Assessing the four models across
the three dimensions

4.1 The deterrence dimension

Each model is assessed against the three deterrence
criteria set out in Part 2.3.1 including enforcement capa-

city (D1), predictability (D2) and sanction design (D3).

1 JAPAN. Civil Code (Act No. 89 of 1896), Article 709.

2 NISHIKAWA, Yumeno Grace. Japanese climate litigation
and the development of personal rights. Chinese Journal of Environ-
mental Law, v. 7, 0. 2, p. 220-225, 2023. Available at: https://doi.
org/10.1163/24686042-12340106. Access on: 10 Apr. 2026

¥ Yokosuka Climate Case, 2019. Available at: https://www.climate-
casechart.com/document/yokosuka-climate-case_2ff2. Access on:

12 Apr. 2026.
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Procuratorial PIL has the strongest capacity under
the first criterion, supported by the investigative powers
discussed in Part 3.1. Empirical work by Wang and Xia
on China’s procuratorial PIL system suggests that the
procuratorate’s position within the political structure,
combined with a degree of autonomy from local pres-
sures and substantial institutional resources, allows it
to strike a practical balance between holding adminis-
trative agencies accountable and managing resistance
at the local level*. In relation to the second criterion,
predictability, the assessment is more qualified. The
procuratorate’s formal mandate contributes to a certain
level of consistency in enforcement. At the same time,
however, its position as an insider within the political
system may give rise to selective enforcement dynamics.
As discussed below, this can affect the predictability of
outcomes, particularly in cases involving politically sen-
sitive defendants.

Available data further illustrate this underlying ten-
sion. A notable feature of the Chinese model is the
pronounced imbalance between the two forms of pro-
ceedings, with administrative PIL accounting for an
overwhelming majority of cases compared to civil PIL.
The Supreme People’s Procuratorate reports that prose-
cutors filed over 1.24 million PIL cases between the 2015
pilot programme and November 2025, including ap-
proximately 1.12 million administrative cases and nearly
124,000 civil cases. These figures cover all areas of pro-
curatorial PIL, not environmental cases alone, and are
cited here solely to illustrate the relative prominence of
administrative and civil proceedings®. This distribution
reflects the institutional advantages of the procuratora-
te in engaging with administrative bodies and resolving
issues within the state system. At the same time, it su-
ggests that enforcement operates predominantly throu-
¢h administrative channels rather than through public
court proceedings. From a deterrence perspective, this
has implications for predictability. Where enforcement
outcomes take the form of administrative intervention
rather than publicly articulated judicial decisions, cor-
porate actors may find it more difficult to anticipate the
likely consequences of non-compliance.

* WANG, Yueduan; XIA, Ying. Judicializing environmental politics,
above cited, p. 90.

#  SUPREME PEOPLE’S PROCURATORATE OF THE PEO-
PLE’S REPUBLIC OF CHINA, Public interest litigation grows steadily,
top procuratorate says, above cited.

Judicially driven PIL in India has a more moderate
deterrent capacity. With respect to enforcement capa-
city, the model remains structurally dependent on the
executive branch for the implementation of judicial
directions. This is the same set of institutions whose
failures in environmental enforcement often give rise
to PIL in the first place. As reflected in the M.C. Mehta
line of cases, the Supreme Court has repeatedly noted
that the problem is not an isolated instance of inaction,
but a more persistent pattern of weak implementation
across different administrations. The development of
the continuing mandamus can be understood as a response
to this limitation, allowing the Court to retain oversight
and issue ongoing directions. However, this mechanism
does not remove the underlying dependence. The need
for prolonged judicial supervision over extended perio-
ds suggests that the gap in enforcement cannot be fully
addressed through judicial intervention alone. In terms
of predictability, the model also presents certain limita-
tions. The Coutt’s use of su#o motu jurisdiction, together
with its broad discretion in selecting and shaping cases,
introduces a degree of uncertainty into the enforce-
ment process. For corporate actors, this makes it diffi-
cult to anticipate whether proceedings will be initiated,
and if so, in what form and at what point. As a result,
the model provides a less stable basis for anticipating
the consequences of non-compliance.

Citizen suit PIL in the Philippines has a relative-
ly weak deterrent capacity under the first two criteria.
In terms of enforcement capacity, individual litigants,
civil society organisations, and community groups ty-
pically operate with more limited investigative powers
and fewer resources than corporate defendants. While
the 2010 Rules of Procedure for Environmental Ca-
ses reduce some barriers, such as by deferring or wai-
ving filing fees and broadening standing, they do not
eliminate the underlying imbalance in resources. This
asymmetry can be further exploited through strategic
litigation against public participation (SLAPP)*, which
places additional pressure on plaintiffs and may deter or
constrain their ability to pursue claims effectively. With
respect to predictability, enforcement is largely contin-
gent on the initiative of private actors. The decision to
bring a case depends on the motivation, capacity, and
resources of particular individuals or organisations, and
therefore varies across situations. As a result, corporate

% PHILIPPINES. Rules of Procedure for Environmental Cases 2010,
above cited, Rule 6.
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actors may find it difficult to form consistent expecta-
tions about enforcement exposure, since the likelihood
of proceedings depends less on the occurrence of vio-
lations as such, and more on whether a capable actor
chooses to initiate litigation.

Victim-led litigation in Japan, as illustrated by the
Minamata case, presents a more mixed picture. In situa-
tions where certain conditions are met, such as cleatly
identifiable harm, a well-organised group of affected
individuals, and a defendant with sufficient financial ca-
pacity, the model is capable of producing meaningful fi-
nancial consequences. The 1973 judgment of the Kuma-
moto District Court in the Minamata litigation®’, which
required Chisso Corporation to pay substantial compen-
sation, illustrates how this form of litigation can impose
significant costs on a polluter when these conditions are
in place. At the same time, this effect is closely tied to the
specific circumstances of the case. The impact observed
in Minamata depended on a combination of factors that
are not always present in other contexts. In terms of
predictability, this model performs more weakly than the
others. While it can impose significant costs in individual
cases, it does not create a consistent pattern of enforce-
ment. As a result, corporate actors are less able to form
stable expectations about potential liability across their
routine environmental activities.

The third criterion, sanction design, differs con-
siderably among the four models. In China, the legal
framework permits procuratorates to seek the costs of
ecological restoration, compensation for the loss of
ecological service functions and, in cases of intentio-
nal violations causing serious consequences, punitive
damages®. In India, the Supreme Court has established
absolute liability for hazardous activities and the pollu-
ter pays principle, and can order polluting facilities to
be closed or relocated®”. In the Philippines, remedies
in citizen suits focus on environmental rehabilitation
at the violator’s expense, whereas the writ of kalikasan
does not allow damages to be awarded to individual pe-

7 FUNABASHI, Harutoshi. Minamata disease and environ-
mental governance. lnternational Journal of Japanese Sociology, v. 15,
n. 1, p. 7-25, 2006. Available at: https://doi.org/10.1111/}.1475-
6781.2006.00082.x. Access on: 14 Apr. 2026.

#  CHINA. Civil Code of the Peaple’s Republic of China (2020), atts.
1232, 1234 and 1235.

¥ M.C. Mebta And Anrv. Union of India & Ors, 20 December 1986,
above cited; Vellore Citizens Welfare Forum v. Union of India & Ors,
above cited.

titioners™. In Japan, victim-led litigation provides com-
pensatory damages only, since Japanese tort law does
not recognise punitive damages. Sanction design thus
strengthens the deterrent capacity of the Chinese and
Indian models while constraining that of the Japanese
model.

Overall, models in which a state organ controls pro-
ceedings, particularly procuratorial PIL, have the grea-
test deterrent capacity because of their investigative
powers and the sanctions at their disposal. However,
this advantage is qualified by the risk that these same
features may enable selective enforcement with limited
public visibility. Society-led models face resource cons-
traints that weaken their deterrent capacity, regardless
of how broadly standing is defined. Victim-led litiga-
tion can impose substantial costs in individual cases,
but it does not generate the sustained pressure needed
to ensure that firms internalise expected costs in their
routine activities.

4.2 The compensation dimension

Hach model is assessed against the compensation
criteria set out in Part 2.3.2 (C1-C4), with ecological
remediation (C4a) assessed separately from redress for
individuals and communities (C4b).

Procuratorial PIL presents a more complex picture
when assessed against the compensation criteria. With
respect to the first criterion, the model does alleviate
certain barriers faced by affected communities. Because
proceedings are initiated and conducted by the procu-
ratorate, individuals are not required to bear litigation
costs directly, which can facilitate access in a limited
sense. However, more substantial limitations arise in
relation to the second and third criteria. In terms of
independence, the procuratorate remains a state organ
operating within the same institutional framework as
many of the agencies and enterprises it may be required
to challenge. This position raises questions about the
extent to which enforcement decisions can be separated
from broader political considerations, particularly in ca-
ses involving actors with close links to the state. A fur-
ther concern relates to the role of affected communities
in the process. The model provides certain opportuni-
ties for consultation, including public announcements

% PHILIPPINES. Rules of Procedure for Environmental Cases 2010,
above cited, Rule 5, Section 1; Rule 7, Section 15.
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before civil PIL proceedings are initiated and hearings
that procuratorates may conduct while handling cases™,
but the procuratorate retains control over whether to
bring a case, which claims to pursue and what reme-
dies to seck. As a result, communities are positioned
primarily as beneficiaries rather than as participants.
Regarding outcomes, remedies in procuratorial PIL are
generally aimed at environmental restoration or ecologi-
cal rehabilitation rather than financial compensation for
individuals or communities™. This reflects the broader
institutional role of the procuratorate as an actor tasked
with protecting the public interest in general terms, not
just representing specific victims. The model is therefo-
re effective in addressing ecological damage but offers
limited redress for individuals and communities, who
must bring separate claims to seek compensation.

Judicially driven PIL in India presents a moderate
profile on the compensation criteria. The relaxation of
standing requirements and the acceptance of informal
petitions do lower formal barriers to initiating procee-
dings. In practice, however, such cases often extend over
long periods, sometimes spanning years or even deca-
des, as seen in the M.C. Mehta litigation. For affected
communities, this means sustaining engagement over an
extended timeframe, without any clear assurance of re-
ceiving direct financial compensation at the conclusion
of the process. With respect to the second criterion, the
model is institutionally independent from the executive.
However, this independence does not necessarily trans-
late into strong compensatory outcomes. The Court
has established a legal basis for compensation through
doctrines such as absolute liability for hazardous activi-
ties and the polluter pays principle. However, its most
frequently used remedies, including injunctions, policy
directions and continuing mandamus, focus on future
conduct instead of harm already suffered. As a result,
while communities may benefit from improved regula-
tory compliance over time, they do not always receive
compensation for losses already incurred. In relation

°1 SUPREME PEOPLE’S PROCURATORATE OF THE PEO-
PLE’S REPUBLIC OF CHINA. Rutes for People’s Procuratorates in
Handling Public Interest Litigation Cases, 29 June 2021, arts. 44 and 91.
Available at: https://www.chinajusticeobserver.com/law/x/rules-
for-handling-of-public-interest-litigation-cases-20210629/chn.  Ac-
cess on: 20 Oct. 2026

2 YANG, Lei. China’s marine environmental public interest
litigation: current situation, challenges, and improvement ap-
proach — analysis based on 339 cases. Frontiers in Marine Science,
v. 10, 2023, p. 1302190. Available at: https://doi.org/10.3389/
fmars.2023.1302190. Access on: 16 Apr. 2026

to the third criterion, the constitutional grounding of
environmental rights under Article 21 provides an im-
portant normative basis for judicial intervention. At the
same time, the structure of the model places the Court
at the centre of the process. It is the Court, rather than
the affected communities, that determines the scope of
claims and the nature of remedies. Consequently, al-
though communities may benefit from the outcomes,

they have limited influence over how those outcomes
are defined.

Citizen suit PIL model in the Philippines performs
at a moderate level across the compensation criteria, al-
though with several important qualifications. The defer-
ral of filing fees for citizen suits, the exemption of pe-
titions for the writ of kalikasan from docket fees®, and
the broader rules on standing under the 2010 Rules of
Procedure for Environmental Cases do reduce barriers
to access in a meaningful way. In relation to the second
criterion, civil society actors operating within this fra-
mework retain a degree of independence from state ins-
titutions, which allows them to pursue cases that public
authorities may be less willing to initiate. At the same
time, this independence is usually accompanied by re-
source limitations, which can limit their ability to sustain
complex or prolonged litigation. In terms of remedies,
the model is effective in addressing ecological damage
but offers limited redress for individuals. This limita-
tion stems from the design of the remedies instead of
the outcomes of specific cases: the writ of kalikasan
expressly excludes damages for individual petitioners,
while reliefs in citizen suits primarily aim to protect and
restore the environment. Oposa v. Factoran is impor-
tant for recognising intergenerational standing™, but as
the case did not involve a claim for compensation, it
offers little insight into the model’s capacity to provide
financial redress.

Victim-led litigation in Japan, as illustrated by the
Minamata case, shows the strongest performance on
the compensation dimension among the four models
considered, although this strength depends closely on
the conditions in which the model operates. In terms of
access, it does not reduce formal costs in the same way
as state-led mechanisms. Affected communities must
organise and finance proceedings themselves. What the

% PHILIPPINES. Rules of Procedure for Environmental Cases 2010,
above cited, Rule 2, Section 12; Rule 7, Section 4

> Oposa v. Factoran, above cited.
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model provides instead is a greater degree of substan-
tive control as those who have suffered the harm are
directly involved in shaping the litigation, without re-
liance on an intermediary whose priorities may differ
from their own. Comparative studies of transnational
corporate litigation show that victim-initiated damages
claims can establish direct corporate liability, although
their availability depends largely on procedural requi-
rements, including jurisdiction, standing and claimants’
capacity™. With respect to independence, victim-led li-
tigation performs particularly strongly. Victim groups
act outside the state structure and are not subject to the
same institutional limitations that may influence public
enforcement actors. This allows them, in principle, to
pursue claims even where defendants are politically or
economically significant. In relation to outcomes, whe-
re certain enabling conditions are present, the model is
able to address power imbalances in a more direct way.
The Minamata litigation, conducted over an extended
period, resulted in substantial compensation for a large
number of victims, with affected communities retai-
ning control over key decisions, including whether to
settle or continue proceedings. Because tort claims are
limited to the plaintiffs’ own losses, however, the model
does not in itself provide a mechanism for remediating
ecological damage beyond those losses. Concurrently,
these outcomes are closely tied to certain demanding
conditions. The effectiveness of the model depends on
the presence of clearly identifiable harm, a sufficien-
tly organised group of victims, and a defendant with
the financial capacity to provide compensation. Where
these conditions are not met, for example, whetre harm
is diffuse, victims are dispersed, or defendants lack re-
sources, the model is less likely to produce satisfactory
results.

Opverall, the compensation dimension reveals a pat-
tern different from that of deterrence. Procuratorial PIL
performs well in ecological remediation but offers limi-
ted redress to affected individuals. Victim-led litigation
provides the strongest individual redress, but its effecti-
veness depends on conditions that are uncommon and
difficult to replicate through institutional design alone.
Constitutional PIL in India and citizen suits in the Phi-
lippines occupy an intermediate position. Both provide

*  MORAES, Patricia Almeida de; PAMPLONA, Danielle Anne.
Os significados dos casos Kiobel e Vedanta para a protecao de di-
reitos humanos. Revista de Direito Internacional, Brasilia, v. 16, n. 3, p.
9-22,2019. DOI: 10.5102/1di.v16i3.6603. Access on: 20 Oct. 2026

a legal basis for remediation, but their ability to deliver
individual redress is constrained by the remedies most
commonly used or, in the Philippines, by the design of
the writ of kalikasan.

4.3 The transparency dimension

Each model is assessed against the three transparen-
cy criteria set out in Part 2.3.3 (T'1-T3).

Procuratorial PIL performs relatively weakly on the
transparency dimension across all three criteria. With
respect to the first criterion, a defining feature of the
model is that more than 95% of administrative PIL
cases, across all fields, are resolved before trial, main-
ly through pre-litigation recommendations™. As noted
catlier, this administrative pathway may be efficient
from an enforcement perspective, but it typically ope-
rates without public hearings, without adversarial pro-
cesses, and without a publicly accessible record. Where
cases are handled in this way, affected communities may
have limited, if any, visibility as to whether enforcement
action has taken place. Regarding the second criterion,
the consultative mechanisms discussed in Part 4.2 ena-
ble affected persons to submit information and express
their views, but the procuratorate retains control over
whether to initiate proceedings, which claims to pursue
and whether to accept the outcomes. This is a structu-
ral feature of the model, not a procedural shortcoming,
With respect to the third criterion, the predominantly
administrative character of enforcement also limits the
extent to which corporate conduct is subject to public
scrutiny. Cases resolved through internal recommenda-
tions do not produce publicly reasoned judgments, tend
to attract less media attention than court-based procee-
dings, and therefore generate less reputational pressure.
As a result, the broader transparency effects commonly
associated with public litigation are more limited in this
model.

Judicially driven PIL model in India performs rela-
tively strongly on the transparency dimension among
state-led models, and in some respects compares favou-
rably with society-led approaches. With regard to the
first criterion, proceedings before the Supreme Court

% SUPREME PEOPLE’S PROCURATORATE OF THE PEO-
PLE’S REPUBLIC OF CHINA. Public interest litigation grows steadily,
top procuratorate says, above cited.
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are public and often receive sustained media coverage.
The availability of mechanisms such as letter petitions,
together with a broad approach to standing, allows ca-
ses to be initiated without requiring significant financial
or professional resources. In relation to the second cri-
terion, the model formally allows any public-spirited in-
dividual or organisation to bring a case, and the Court’s
use of suo motu jurisdiction further reduces reliance on
private actors to initiate proceedings. At the same time,
once a case is admitted, control over the process largely
shifts to the Court. The role of the initiating party in
shaping the direction or outcome of the proceedings is
therefore limited. Participation is thus more readily ena-
bled at the entry stage than maintained throughout the
litigation process. With respect to the third criterion, the
M.C. Mehta case illustrates how this model can generate
sustained public attention to environmental issues over
extended periods. By framing environmental protection
as part of the right to life under Article 21 of the Cons-
titution, and through the visibility of high-profile cases,
the Court’s approach contributes to a form of reputa-
tional accountability that affects not only the parties to
the case, but also a wider range of actors.

Citizen suit PIL in the Philippines performs strongly
across all three transparency criteria, and its institutio-
nal design reflects a clear emphasis on accessibility and
participation. On the first criterion, public accessibility
is strengthened by two key features. The Writ of Kali-
kasan allows cases involving large-scale environmental
harm to be filed directly before the Supreme Court or
the Court of Appeals, ensuring that such matters are
addressed at a high judicial level from the outset. Con-
currently, the broad standing doctrine, under which any
individual, non-governmental organisation, or public
interest group may initiate proceedings without de-
monstrating direct damage, ensures that corporate envi-
ronmental conduct can be brought into a public forum
even where affected communities lack the resources to
litigate independently. Regarding the second criterion,
participation is embedded in the design of the model.
Because the enforcement actor is the citizen or organi-
sation that chooses to initiate proceedings, access to the
process does not depend on the discretion of a state au-
thority. This creates a structural connection between the
motivations of the enforcing party and the concerns of
those affected by environmental harm, and distingui-
shes the model from state-led approaches, where de-
cisions to pursue cases may be influenced by broader

institutional considerations. On the third criterion, the
Rules of Procedure for Environmental Cases 2010 pro-
vide an explicit safeguard against SLAPP under Rule 6.
When this defence is invoked, the party raising it must
present substantial evidence that its conduct constituted
a legitimate effort to protect the environment, while the
party bringing the action must establish by a prepon-
derance of the evidence that the case is not a SLAPP.
If the defence is upheld, dismissal is with prejudice.
This mechanism limits the use of counter-litigation as a
means of discouraging public interest claims, and helps
preserve the conditions for sustained public scrutiny of
corporate environmental conduct.

Victim-led litigation, as illustrated by Japan, presents
a more uneven profile across the three transparency cri-
teria than the other models examined. On the first cri-
terion, victim-led litigation before ordinary civil courts
produces a formal public record through the procee-
dings themselves. Evidence is presented, witnesses are
heard, and judgments are issued, which makes the pro-
cess publicly accessible in a basic sense. Nevertheless,
the model does not incorporate specific institutional
features aimed at broadening access when standing is
generally limited to directly affected parties. As a result,
the extent of public accessibility depends largely on the
capacity and persistence of the damaged community, as
well as on the level of attention the case receives from
media and civil society, rather than on features built into
the legal framework. On the second criterion, victim-
-led litigation performs most strongly among the four
models. Because affected individuals act as the enfor-
cement actors, participation is both direct and self-de-
termined. Decisions about whether to settle, continue
proceedings, or define the nature of the harm are made
by the victims themselves. This results in a closer alig-
nment between the enforcement process and the inte-
rests of those directly affected than in any of the other
models considered. In terms of the third criterion, the
transparency potential of victim-led litigation follows a
similar pattern to its performance on compensation. It
can be strong where certain conditions are present, but
cannot be assumed in their absence. What distinguishes
this model is the self-directed nature of participation.
Because affected individuals control the proceedings,
the visibility generated reflects their own account of the
harm, rather than an interpretation framed by a state
authority. The Minamata case illustrates this dynamic,
although its particular circumstances limit the extent to
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which it can be generalised as a broader structural fea-
ture.

Opverall, the findings on transparency broadly con-
trast with those on deterrence. Procuratorial PIL per-
forms weakest because enforcement takes place mainly
through administrative channels. Constitutional PIL
in India performs better in terms of accessibility and
reputational pressure, although participation becomes
more limited once proceedings begin. Citizen suits in
the Philippines are strong by design, while victim-led
litigation offers the greatest scope for participation but
depends on case-specific conditions. Transparency the-
refore depends less on who initiates a case than on the
role that the legal framework allows atfected communi-
ties to play throughout the proceedings.

4.4 Cross-dimensional analysis: conditional

trade-offs

The findings from Parts 4.1 to 4.3 are summarised

in Table 2.
Table 2. Structural accountability profiles of four Asian PIL
models
Compensa- Transpa-
Model Deterrence p P
tion rency
Mixed: strong
ecological
) remediation, Relatively
Relatively o
weak indivi- weak
strong
Procuratorial dual redress (T1 weak;
. D1 st s ’
PIL (China) (D1 strong (C1 strong; T2 weak to
D2 moderate;
C2 moderate; | moderate; T3
D3 strong) )
C3 weak; C4a weak)
strong; C4b
weak)
Moderate
Relatively
Moderate (C1 strong; CHEVEY
. strong
Judicially driven | 31 modera. | 2 OIS
PIL. (Indi C3 moderate; (T1 strong;
(India) te; D2 weak;
C4a modera- | T2 moderate;
D3 strong)
te; C4b mode- | T3 strong)
rate)

Compensa- | Transpa-
Model Deterrence X
tion rency
) Moderate
Relatively
c1 ) Strong
Citizen suit and weak (C1 strong;
spocial writs (DI weaks; C2 moderate; (T1 strong;
(Philippines) D2 weak; D3 C3 moderate; | T2 strong; T3
C4a strong; strong)
moderate)
C4b weak)
Strong in-
dividual
redress, weak
Weak; strong .
ccological
only under o
B remediation; Uneven
conditions o
L condition- (T1 moderate
e 0 1)—(11 5
Victim-led liti- (1) dependent - 13
gation (Japan) (D1 weak; Str(?ﬂ‘&
(C1 weak; C2 condition-
D2 weak; D3
moderate; C3 | dependent)
weak to mo- .
condition-
derate)
dependent;
C4a weak;
C4b strong)

Note: Ratings refer to the institutional capacity of each model under
the criteria set out in Part 2.3, not to measured outcomes. Condi-
tions: (i) identifiable harm; (ii) organised victims; (iii) a solvent de-

fendant.
Source: authors’ assessment based on Parts 4.1-4.3.

The table reveals a consistent pattern across all four
models: no model performs strongly across all three
dimensions simultaneously. More notably, models with
stronger deterrent capacity tend to perform less well on
transparency, while those that perform better on com-
pensation and transparency tend to be less effective in
deterrence terms. This pattern aligns with the three pro-
positions outlined in Part 2.4, although a comparison
of four models alone cannot establish that the pattern
is inevitable. The analysis instead identifies how each
model’s design shapes its accountability profile and the
conditions under which this relationship holds.

Strong deterrence typically relies on concentrated
enforcement authority, including investigative powers,
institutional leverage, and the ability to compel com-
pliance. However, these features often lead enforcement
to operate through administrative channels rather than
public proceedings, which limits transparency. They also
tend to orient outcomes toward state-defined objectives
rather than remedies shaped by affected communities,
which constrains compensation. Procuratorial PIL re-
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flects this dynamic particularly clearly as the factors that
facilitate its enforcement capacity are closely linked to
the opacity and state-controlled enforcement that affect
its performance on the other two dimensions. This rela-
tionship applies where pre-litigation settlements are not
subject to disclosure requirements, as is currently the
case in China.

Adequate compensation generally depends on da-
maged communities having a certain degree of control
over the proceedings, including decisions about the
claims pursued, the remedies sought, and the accep-
tance of outcomes. In practice, however, this level of
control is closely tied to the organisational capacity and
resources of those communities, which are often more
limited than those of corporate defendants. Where
such capacity is lacking, the compensatory strengths of
society-led models are correspondingly reduced, along
with any deterrent effect that effective compensation
might otherwise produce. Victim-led litigation in Japan
reflects this dynamic because its strongest compensa-
tory outcomes arise under conditions that are relatively
demanding and not consistently present across cases.
This relationship holds when harm is widespread, victi-
ms are dispersed or defendants lack sufficient resources.
When these conditions do not apply, victim control can
provide substantial redress.

Meanwhile, a high degree of transparency generally
depends on open proceedings and the active involve-
ment of independent civil society actors. These featu-
res, however, tend to operate outside the administrative
channels that often support efficient enforcement. The
same independence that allows civil society to bring
corporate conduct into the public scrutiny also limits
its ability to compel compliance when compared with
state-based enforcement. The experience of citizen suit
PIL in the Philippines demonstrates that its relatively
strong performance on transparency is accompanied by
more limited enforcement capacity and less consistent
compensatory outcomes. This relationship is less pro-
nounced where procedural rules link private initiative to
state action under judicial supervision, as partly occurs
through the writ of continuing mandamus.

These trade-offs depend on specific conditions ra-
ther than being fixed. They arise when the conditions
identified in Part 2.4 are present, and the comparison
suggests that these conditions, not the dimensions the-
mselves, create the tension. None of the models exami-

ned has altered these conditions sufficiently to perform
strongly across all three dimensions, but this does not
mean that such a model is impossible. The fact that the-
se trade-offs are conditional provides the basis for the
design-oriented approach developed in Part 5.

5 Implications for PIL-based
corporate environmental
accountability

5.1 Rethinking PIL-based corporate
environmental accountability

The analysis in Parts 3 and 4 suggests several im-
plications for how PIL-based corporate environmental
accountability is approached in comparative legal scho-
larship. As the typology in Part 3 shows, PIL does not
constitute a single, uniform mechanism with a shared
institutional logic. Rather, it comprises a set of models
that differ in terms of who controls proceedings, the
source of their authority, and the structural effects these
features have on accountability outcomes. Approaching
PIL as a single category, for example, by asking whe-
ther it is an effective tool for corporate environmental
accountability, assumes a level of consistency that the
analysis does not support. A more useful approach is to
assess particular models against specific dimensions of
accountability, recognising that stronger performance in
one dimension may be associated with weaker perfor-
mance in others.

A related implication concerns how accountability
gaps are understood. Policy discussions on PIL reform
often frame these gaps as matters of implementation
such as arising from limited resources, weak sanctions,
or procedural obstacles that could be addressed throu-
¢h improved institutional design. The analysis indica-
tes that some gaps stem from the conditions in which
each model operates, not merely from implementation
problems. This distinction guides the reform agenda,
as measures targeting one dimension without changing
these conditions may simply shift the gap to another
dimension instead of closing it.
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5.2 Designing PIL for context: A sequential
approach

The conditional trade-offs identified in this analysis
suggest that no single PIL model is best suited to en-
suring corporate environmental accountability in every
context. Proposals that seck to replicate a particular
model, without considering the trade-offs built into its
institutional design, are unlikely to achieve the expected
results. The more relevant question is not which model
is best in general, but which model is most appropria-
te given the specific accountability gap and institutional
setting in question.

A context-sensitive approach to PIL design begins
with two preliminary questions. The first is to identi-
ty the primary accountability deficit in a given setting;
Different institutional contexts present different pat-
terns of weakness. Where state enforcement capacity
is relatively strong but space for civil society is limited,
deterrence may be comparatively effective, while trans-
parency and compensation remain underdeveloped. In
such cases, reforms that expand opportunities for com-
munity participation in enforcement processes, or that
introduce mechanisms for more direct compensation
alongside ecological restoration measures, may address
the most immediate gaps without undermining existing
enforcement capacity. By contrast, where civil society
is active but state enforcement remains weak, the main
deficit is more likely to concern deterrence. In these
contexts, strengthening the connections between civil
society litigation and state enforcement, for example, by
requiring regulatory authorities to respond to succes-
sful civil PIL judgments, may be more effective than
attempting to replicate a state-led model in full.

The second question concerns the institutional con-
ditions that are actually in place. As the typology in Part
3 indicates, different models rely on different enabling
factors. State-led approaches depend on the presence
of an enforcement body that has both a degree of in-
dependence from political influence and the technical
capacity to investigate environmental harm. Society-led
models, on the other hand, require an open space for
civil society, supportive rules on legal standing, and su-
tficient organisational capacity among communities or
advocacy groups. Victim-led litigation, as illustrated in
Japan, rests on a more demanding set of conditions:
harm that is clearly identifiable and concentrated, a
well-organised group of victims, and a corporate de-

fendant with the resources to meet substantial compen-
sation claims. Where these conditions are not present,
adopting the formal structure of this model is unlikely
to produce similar accountability outcomes.

These two questions point to a step-by-step approa-
ch to PIL reform. The first step is to identify which
dimension of accountability is most lacking in the given
context. The next is to assess which institutional condi-
tions are in place to support a model capable of addres-
sing that gap. Once a model is chosen, the trade-offs it
creates for the other dimensions should be recognised.
Since these trade-offs depend on specific conditions,
complementary measures that alter those conditions
can help reduce them. This reflects the article’s central
argument: the trade-offs are not inevitable, but they are
likely to persist unless the factors underlying them are
addressed.

6 Conclusion

This article explored how four PIL models in Asia
operate as mechanisms for corporate environmental
accountability. Applying a framework based on deter-
rence, compensation and transparency, it classified the
models according to who controls the proceedings and
evaluated them against common criteria. The analysis
showed that each model has a distinct accountability
profile shaped by its institutional design.

The comparative findings are consistent with the
three conditional propositions outlined in Part 2.4. The
accountability gaps across the four models stem from
the institutional conditions that shape each dimension,
instead of coming from implementation alone. Con-
centrated enforcement authority tends to limit transpa-
rency and community participation; meaningful victim
control depends on levels of organisation and resources
that affected communities often lack; and civil society
independence, while supporting public scrutiny, is as-
sociated with more limited enforcement capacity. None
of the models examined fully avoids these trade-offs,
and none achieves strong performance across all three
dimensions as a result. Because these trade-offs depend
on conditions, they can be moderated through institu-
tional design, although they cannot be ignored.

For comparative legal scholarship, these findings in-
dicate that PIL should not be treated as a single, uni-
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form category, and that differences in accountability
outcomes are better understood in terms of institutio-
nal design and its conditions, not only implementation
quality. For reform practice, they suggest that greater
value lies in identifying the main accountability deficit
in a given context and assessing the institutional con-
ditions available to address it, rather than attempting to
replicate models seen as successful elsewhere.

In addition, the institutional design approach adop-
ted here has certain limitations. The typology is based
on four models, the analysis focuses on structural ten-
dencies rather than measured outcomes, and PIL sys-
tems continue to evolve over time. The propositions
should therefore be regarded as hypotheses for further
testing rather than as established patterns, and empirical
research on case-level outcomes across Asian jurisdic-
tions remains an important direction for future work.
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